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Devon Quinn*
INROUION
urroacy areeen	
 in 	e Uni	ed 	a	e
 rai
e cole leal
and e	ical i

ue
 for o	 	e ar	ie
 inoled and 
ocie	y a	 lare1
One irofile eale i
 	e areeen	 in lace e	ween i
arda
ian and anye e
	, one of 	e o
	 faou
 celeri	y
coule
 in erica, and a 
urroa	e o	er wo ae ir	 	o 	eir
	ird cild2 ile M
 arda
ian and Mr e
	 were ale 	o
J andida	e, Brooklyn Law cool, 201 B in Enli
 Li	era	ure, ornell
Unier
i	y I would like 	o 	ank y aren	
, ro	er, faily, and friend
 for 	eir
unwaerin 
uor	 and Profe

or Julian ra	o for i
 uidance I would al
o like
	o 	ank Pe	er Roin
, Ju
	ice onia o	oayor, 	e la	e ilda Radner, and y
coworker
 and 
	aff a	 	e Braen ead, wo ae all eled e in way
 	ey
ay neer realie ank you 	o 	e Brooklyn Law cool Journal of Law and
Policy for 	eir 	ou	ful edi	in and feedack
1 LEX INELEIN E L, URROY L N POLIY IN E U 
NIONLONVERION INORMEBYLOBLLMIN, OLUMBIL
 EXULIY  ENER L LINI  201 !, 		""wwwlawcoluia
edu"
i	e
"defaul	"file
"icro
i	e
"ender
euali	y"file
"coluia#
euali	y#and
#ender#law#clinic##
urroacy#law#and#olicy#reor	##$une#201 df
2 Kim and Kanye Hire Surrogate for 3rd Kid, M% June 21, 201&!
		""www	co"201&"0 "21"kiandkanyeire
urroa	ecild" i and
anye are no	 alone in 	eir endeaor 	o u	ilie a 
urroa	e a
 an o	ion 	o ae
cildren oe 
ource
 e
	ia	ed 	a	 in 201', ore 	an 2,000 aie
 would e
orn in 	e Uni	ed 	a	e
 ia e
	a	ional 
urroacy aar Lewin, Coming to U.S.
for Baby, and Womb to Carry It, NY IME July , 201'!,
		
""wwwny	ie
co"201'"0&"0 "u
"foreincoule
eadin	oaerica
for
urroa	erenancie
	l O	er celeri	ie
 wo ae ad cildren ia

urroa	e include ara Je

ica Parker and Ma		ew Broderick, Neil Pa	rick
arri
, Jiy allon, yra Bank
, and El	on Jon Jen Juneau, 33 Famous
Families Whove Welcomed Children Through Surrogacy, PEOPLE Jan 1 , 2018!,
		
""eoleco"aie
"celeri	ie
woaeu
ed
urroa	e
"(kanyeandki
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leally con	rac	 wi	 an indiidual 	o ie ir	 	o 	eir cild ia

urroa	e in alifornia, 	i
 
urroacy con	rac	 would e
unenforceale, or een illeal, in o	er 
	a	e
 e fac	 	a	 	e
e
leal areeen	
 lo
e 	eir force eyond 
	a	e line
 a
 crea	ed
incon
i
	encie
 in law, wic ae led 	o uneec	ed con
e)uence
'
One eale of 	e difficul	 leal )ue
	ion
 	a	 ari
e in 	e
e

i	ua	ion
 occur
 wen a 
urroa	e o	er decide
 
e doe
 no	 wan	
	o ie u 	e ay 
e a
 carried 	o 	er olica	ed cu
	ody
di
u	e
 	ake lace wen 
urroa	e o	er
 wi	 
econd 	ou	

a

er	 aren	al ri	
 oer 	e cild 	ey ad reiou
ly areed 	o
and oer uon ir	 or flee 	o ie ir	 in a 
	a	e were 	e con	rac	
i
 unenforceale e cole leal land
cae and i rice 	a
a

ocia	ed wi	 
urroacy in 	e Uni	ed 	a	e
 a
 con	riu	ed 	o
	riin 
urroacy indu
	rie
 in o	er coun	rie
, 
uc a
 India or
ailand, were 	e rac	ice i
 unreula	ed and frau	 wi	 fraud
and eloi	a	ion&
Many 
	a	e law
 roii	in 	e enforceen	 of 
urroacy
con	rac	
 are 	e re
ul	 of a coina	ion of ou	da	ed feini
	 fear
,
farri	 orali
	ic concern
, and a 
	ron reac	ion 	o 	e infaou

188 ca
e of Baby M8 eeloen	
 in edical 
cience and 	e
deand for 
urroacy, e
ecially fro 
ae
e coule
, ae
ou	aced 	e
e law
, wic are unale 	o ade)ua	ely ro	ec	 	e
ar	ie
 wo en	er 	e
e areeen	
 ien 	e rolifera	ion of
karda
ianwe
	 ile i and anye o	ed for a 
urroa	e due 	o edical
i

ue
, coule
 o	 	o ae cildren ia 
urroa	e for a arie	y of differen	 rea
on

See Kim and Kanye Hire Surrogate for 3rd Kid, supra no	e 2 or eale, Neil
Pa	rick arri
 and i
 ar	ner are a 
ae
e coule wo ae 	wo cildren orn
ia a 
urroa	e Juneau, supra no	e 2
 See infra ec	ion I
' See infra ec	ion I
 See infra ec	ion I
 See infra ec	ion I.
& See infra ec	ion IB
8 See In re Baby M, 10 NJ  188! see also infra ec	ion I
 See UNI PRENE  UP! * 8 c	 N+L ON O OMM+R ON
UNIORM  L 2002! 
	a	in -.a/l	ou leal reconi	ion of e
	a	ional
areeen	
 reain
 con	roer
ial, 	e lain fac	 i
 	a	 edical 	ecnoloie
 ae
raced aead of 	e law wi	ou	 eed 	o 	e iew
 of 	e eneral ulic or
./lei
la	or
3!
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urroacy areeen	
 in 	e Uni	ed 	a	e
, 	e law 
ould ada	 	o
ro	ec	 	e ulnerale ar	ie
 wo en	er 
uc areeen	

In 201&, aan and eller uli
ed The Choice Theory of
Contracts wic roide
 a fraework for ore effec	ie con	rac	

in 
i	ua	ion
 
uc a
 
urroacy10 	a	e law
 wic ake 
urroacy
con	rac	
 illeal or unenforceale 
ould e aoli
ed In lace of
federal lei
la	ion, oweer, 	i
 coice 	eory of con	rac	
 
ould
e u	ilied a
 a ore workale 
olu	ion 	o alance 	e 
eeinly
coe	in need
 of 	e ar	ie
 	o 	e
e con	rac	
11 e alica	ion
of 	i
 	eory would refrae 	e con	rac	 	o ca	ure 	e al	rui
	ic
in	en	ion
 of 	e ar	ie
 and roide 
ecific con	rac	 ecani


	o ro	ec	 eac ar	ie
+ uni)ue in	ere
	leal ro	ec	ion for
in	ended aren	
 wo de
era	ely de
ire a cild and 	e 
urroa	e
o	er wo alue
 	e oor	uni	y 	o aid 	e in 	eir oal12 	 	e
ear	 of 	e a		er, a cild orn ou	 of a 
urroacy areeen	 
ould
e en	i	led 	o clear leal 
	a	u
1 Enforceale, carefully draf	ed
con	rac	
 wri		en in accordance wi	 	e coice 	eory would
roide 	i
 clear leal 
	a	u
, reflec	 	e ar	ie
+ in	en	ion
, and
aoid conflic	 and colica	ed and eo	ional cu
	ody di
u	e
 af	er
ir	1'
Par	 I of 	i
 No	e di
cu

e
 	e unin	ended con
e)uence

re
ul	in fro 	e curren	 law
 Par	 I al
o roide
 ackround on
	e eneral dea	e 
urroundin 
urroacy and 	e o	ia	ion
 and
in	en	 eind roii	in 
urroacy Par	 II roide
 an oeriew of
	e law
 a
 	ey curren	ly 
	and and di
cu

e
 
ecific law
 in

eeral 
	a	e
 	o deon
	ra	e ow draa	ically 	e law
 can ary
Par	 III ou	line
 y roo
ed 
olu	ion, 	e alica	ion of 	e coice
	eory of con	rac	 	o 
urroacy areeen	

10 NO N  MIEL ELLER, E OIE EORY O
ONR aride Uni Pre

, 201&!
11 See infra ec	ion III
12 See infra ec	ion III
1 UP R 8 c	 2002! 
	a	in -One 	in i
 clear a cild orn under
	e
e circu
	ance
 i
 en	i	led 	o ae i	
 
	a	u
 clarified3!
1' See infra Par	 IV
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I E UNINENE ONE4UENE O MERIN URROY
L
Law
 wic roii	 or refu
e 	o enforce 
urroacy con	rac	

re
ul	 in unin	ended con
e)uence
1 oe
	ically, a lack of
unifori	y of law a
 led 	o cu
	ody di
u	e
 e	ween 
urroa	e

and in	ended aren	
 wen ar	ie
 ae a cane of ear	 and a lack
of clari	y on wic ar	y i
 	e cild+
 leal aren	1 Leal aren	

ae ri	
 and re
on
iili	ie
 	o rai
e and 
uor	 	eir cildren
wic o	er
 do no	1& If a 
urroacy con	rac	 i
 enforced, 	e
in	ended aren	
 ecoe 	e leal aren	
 of 	e cild, 	e 
urroa	e
o	er 
urrender
 er leal ri	
 	o 	e cild, and 	e ar	ie
+
in	en	ion
 
e	 for	 in 	e con	rac	 are ueld18
oweer, wa	 aen
 wen 	e con	rac	 i
 no	 ueld or
ar	ie
 cane 	eir ind5 ere ay e ar	ie
 	o a 
urroacy
arraneen	 wo re
ele aren	
 in 
oe way or a		e	 	o a

er	
aren	al ri	
, 
uc a
 	e in	ended aren	
 wo oriinally wan	ed
and orce
	ra	ed 	e areeen	 wo ay e ene	ically rela	ed 	o
	e 
u$ec	 cild, 	e 
urroa	e o	er wo carrie
 	e cild and a

a ioloical and o

ily ene	ic connec	ion, or any e or 
er
donor
1 If a 
urroacy con	rac	 i
 no	 enforced and a 
urroa	e
o	er a		e	
 	o a

er	 aren	al ri	
, 
ould 
e leally e
con
idered 	e cild+
 o	er5 a	 if 	e cild i
 no	 ene	ically
rela	ed 	o 	e 
urroa	e o	er5 an 	e cour	 award $oin	cu
	ody
	o 	e in	ended aren	
 and 	e 
urroa	e o	er5 ould 	e ar	ie

e effec	ie coaren	
5 ould 	a	 e in 	e cild+
 e
	 in	ere
	
5
1 See infra ec	ion
 I6B
1 See infra ec	ion I
1& See UNI PRENE  UP! * 20 N+L ON O OMM+R ON
UNIORM  L 201&!
18 See id. ** 81681 
1 See aar Lewin, Surrogates and Couples Face a Maze of Laws, State by
State, NY IME e	 1&, 201'!,
		
""wwwny	ie
co"201'"0"18"u
"
urroa	e
andcoule
faceaae
oflaw

	a	ey
	a	e	l5cu71 .ereinaf	er Lewin, Surrogates and
Couples Face a Maze of Laws/ de	ailin an accoun	 of a onnec	icu	 woan wo
areed 	o e a 
urroa	e for ano	er coule, u	, fie on	
 in	o 	e 
urroa	e+

renancy, wa
 a
ked y 	e coule 	o ae an aor	ion wen colica	ion

aro
e 	e 
urroa	e lef	 onnec	icu	 for Mician, were 
urroacy con	rac	
 are
unenforceale, and ae ir	 	o 
aid coule+
 ioloical cild!
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If 	e 
urroa	e wa
 awarded cu
	ody of 	e cild, could 
e 
eek
cild
uor	 fro 	e ioloical fa	er5 a	 if 	e ioloical
fa	er wa
 	e in	ended aren	5 a	 if e wa
 a 
er donor5 In
	e al	erna	ie, wa	 if 	e in	ended aren	
 ae a cane of ear	
or learn 	a	 	e cild will ae a 
eriou
 di
ea
e or illne

 and ay
no	 
urie, can 	e in	ended aren	
 a
k 	e 
urroa	e o	er 	o
	erina	e er renancy5 a	 if 
e refu
e
 and carrie
 	e cild
	o 	er5 a	 if 	e cild i
 no	 ene	ically rela	ed 	o er5

 a re
ul	 of 	i
 leal confu
ion, ano	er unin	ended
con
e)uence a
 een 	e ri
e of foru
oin and 
urroacy in
o	er coun	rie
20 Ie i
	orical ackround of 
	a	e 
urroacy law

and 	eir aruen	
 u
ed 	o adance 	e roide in
i	 in	o 	eir
leal in	en	21
A. Unintended Consequences in the United States
ere ae een 
eeral recen	 in
	ance
 of roken 
urroacy
con	rac	
 wic deon
	ra	e 	e i

ue
 ineren	 in curren	 
urroacy
law
 In	ended aren	
 ine
	 	eir 	ie, oney, and oe in	o a

urroa	e o	er, and 
urroa	e
 ine
	 	eir odie
, 	ie, and
eo	ion
22 en ar	ie
 ae a cane of ear	, any 
	a	e
 lack
con	rac	ual re)uireen	
 of 
urroacy areeen	
 wic could
reen	 dea
	a	in con
e)uence
 and leae in	ended aren	
 and

urroa	e o	er
 wi	ou	 a iale reedy2
In 2008, a Penn
ylania coule, Barara and aid, 
ou	 and
en	ered in	o an areeen	 wi	 a youn woan, Jaie, 	o carry 	eir
cild u
in Jaie+
 e and aid+
 
er2' en Jaie ad a
cane of ear	, 
e cu	 off con	ac	 wi	 Barara and aid, ae
ir	 	o 	e cild, and ean 	o rai
e i	 a
 er own2 ollowin a
len	y cour	 a		le, Jaie wa
 een	ually awarded riary y
ical
20 See infra ec	ion IB
21 See infra ec	ion I
22 See infra ec	ion I
2 See Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
2' ai	lin ea	in, Heartbroken Parents Left Paying Child Support After
Surrogate Keeps Their Baby Girl: I Spend Every Day Thinking of Her, Says
Mom, PEOPLE Mar &, 201 ! 		""eoleco"uanin	ere
	"
urroa	e
con	roer
yararaanddaid"
2 Id.
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cu
	ody of 	e cild, and aid wa
 ordered 	o ay cild 
uor	2 
e u
e of an aency 	o e	 	e ar	ie
, ackround ceck
,

ycoloical ealua	ion
 of o	 ar	ie
, in	eren	ion of a licen
ed
y
ician, and indeenden	 leal coun
el, a
 aan and eller

ue
	, could ae reen	ed 
uc an aoniin ou	coe2&
No	aly, Penn
ylania cour	
 ae enforced gestational 
urroacy
areeen	
 
ince 200 , u	 in Barara and aid+
 ca
e, 	ey
en	ered in	o a traditional 
urroacy areeen	28 In a e
	a	ional

urroacy areeen	, 	e 
urroa	e o	er i
 no	 ene	ically rela	ed
	o 	e cild ecau
e 	e ar	ie
 u
e 	e in	ended o	er+
 e or a
donor e2 In Jaie+
 ca
e, oweer, 	e ar	ie
 en	ered a
	radi	ional 
urroacy areeen	 were 	ey co
e 	o u
e Jaie+

e, akin er ioloically and ene	ically rela	ed 	o 	e cild0

 a re
ul	, 	e Penn
ylania cour	 ini	ially diided cu
	ody e	ween
2 Id.
2& Ellen racan, I Want to Put a Baby in You: The Surrogate Turned Baby
Stealer, BOVE E L Oc	 12, 201 !, 		
""aoe	elawco"201 "10"i
wan		ou	aayinyou	e
urroa	e	urneday
	ealer"5rf71 .ereinaf	er
racan, The Surrogate Turned Baby Stealer/ coen	in on 
eeral way
 	e
ou	coe could ae een reen	ed!
28 See J  B, 8& 2d 12 1, 12&8 200 ! see also Using a Surrogate
Mother: What You Need to Know, EBM, 		
""wwwwedco"infer	ili	y
andreroduc	ion"uide"u
in
urroa	eo	er(1 la
	 i
i	ed May 1, 2018!
definin -	radi	ional 
urroa	e3 a
 -awoanwo e	
 ar	ificially in
eina	ed wi	
	e fa	er+
 
er e 	en carrie
 	e ay and delier
 i	 for you and your ar	ner
	o rai
e  	radi	ional 
urroa	e i
 	e ay+
 ioloical o	er a	+
 ecau
e i	 wa

er e 	a	 wa
 fer	ilied y 	e fa	er+
 
er onor 
er can al
o e u
ed3!
2 Gestational Carriers (Surrogacy), BBYENER, 		
""wwway
cen	erco"
urroacy la
	 i
i	ed May 1, 2018! definin -e
	a	ional 
urroacy3
a
 an arraneen	 in wic -	e ay i
n+	 ene	ically rela	ed 	o 	e e
	a	ional

urroa	e6	e e coe
 fro 	e in	ended o	er or an e donor, and 	e 
er
coe
 fro 	e in	ended fa	er or a 
er donor3!
0 See ea	in, supra no	e 2' see also J.F., 8& 2d a	 12  oldin a
-./ e
	a	ional carrier lacked 
	andin 	o 
eek cu
	ody or callene a	er+

cu
	ody    3 and awarded cu
	ody 	o 	e ioloical, in	ended fa	er! see Using
a Surrogate Mother, EBM, supra no	e 28 definin 	radi	ional 
urroacy!
infra ec	ion II di
cu

in ow o	er 
	a	e
, 
uc a
 Illinoi
, ake di
	inc	ion

e	ween 	radi	ional and e
	a	ional 
urroacy and find only e
	a	ional 
urroacy
areeen	
 enforceale!
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e 	wo ene	icallyrela	ed ar	ie
9aid and Jaie1 ad 	e
ar	ie
 u
ed an e donor and en	ered in	o a e
	a	ional 
urroacy
areeen	, 	e cour	 would ae een ore likely 	o 	rea	 	e
e
	a	ional carrier a
 a -	ird ar	y3 and ran	 cu
	ody 	o 	e
in	ended aren	
2
In 201, a alifornia woan, Meli

a ook, en	ered a 
urroacy
areeen	 wi	 a woulde 
inle fa	er, M f	er ein
ilan	ed wi	 
eeral eryo
 crea	ed fro M+
 
er and a
donor e, ook ecae renan	 wi	 	rile	
' M, wo did no	
in	end 	o e 	e fa	er of 	rile	
 and only ad 	e financial ean
 	o
care for 	wo aie
, in
	ruc	ed ook 	o aor	 one of 	e aie

ook refu
ed, and a
 er rela	ion
i wi	 M de	eriora	ed, 
e
)ue
	ioned i
 aili	y a
 a deaf, 
inle fa	er of lii	ed ean
 	o
care for 	rile	
  federal $ude in Lo
 nele
 di
i

ed ook+

1 e Penn
ylania cour	 oriinally ran	ed $oin	 cu
	ody 	o aid and
Jaie, u	 i	 la	er odified 	e cu
	ody order and ran	ed Jaie full	ie y
ical
cu
	ody wen ay aylee race ean kinderar	en in Jaie+
 
cool di
	ric	
ea	in, supra no	e 2'
2 See J.F., 8& 2d 12 1 a	 1280 oldin a e
	a	ional 
urroa	e lacked

	andin ecau
e 
e wa
 a -	irdar	y3! 		orney Ellen racan oine

e 
i	ua	ion de
cried in 	i
 
	ory i
 wa	+
 known a
 -	radi	ional

urroacy3 a	+
 were 	e 
urroa	e i
 no	 $u
	 	e carrier, u	 al
o 	e
ene	ic -donor3 or o	er Mo
	 a

i
	ed reroduc	ie 	ecnoloy a		orney

won+	 	ouc 	radi	ional 
urroacy arraneen	
 wi	 a 	enfoo	 ole    In
fac	, any find i	 ard 	o di
	inui
 a 	radi	ional 
urroacy fro 
oe	in
ore e	ically )ue
	ionale, like a direc	ed ado	ion were 	e ir	 o	er
i
 aid for er ay    By con	ra
	, -
urroacy3 enerally refer
 	o
e
	a	ional 
urroacy were 	e 
urroa	e i
 no	 ene	ically rela	ed 	o 	e
cild 
e i
 carryin  e
	a	ional 
urroacy i
 uc ea
ier for 	e leal

y
	e 	o die
	 and rea
onaly de	erine 	o 
eer leal 	ie
 e	ween 	e

urroa	e and 	e cild Reula	ion
 
ecifically eri		in and 
uor	in

urroacy9
uc a
 	o
e found in Illinoi
 and alifornia9are only
alicale 	o e
	a	ional 
urroacy, and do no	 aly 	o 	radi	ional 
urroacy
racan, The Surrogate Turned Baby Stealer, supra no	e 2&
 See Jonny odd, Surrogate Mom Melissa Cook Reacts to Horrifying
Allegations About Birth Father of Her Triplets: Theyre Helpless, PEOPLE e	
22, 201&!, 		""eoleco"uanin	ere
	"
urroa	eoeli

acook
orrifyinallea	ion
ir	fa	er"
' Id.
 Id.
 Id.
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law
ui	 
eekin 	o oer	urn alifornia+
 
urroacy law, wic
enforce
 
urroacy con	rac	
 and con
ider
 	e -re
u	iely
alid,3 and refu
ed 	o nae er 	e leal o	er of 	e 	rile	
&
Uon enforceen	 of 	eir 
urroacy con	rac	, ook wa
 forced 	o
relin)ui
 any leal ri	
 
e ad 	o 	e cildren, and M, 	e
in	ended fa	er wa
 deeed 	e leal fa	er and wa
 ien cu
	ody
of 	e 	rile	
 er 	eir areeen	8 e ca
e a
 ecoe
increa
inly colica	ed a
 o	er ar	ie
 ae al
o )ue
	ioned
M+
 aili	y 	o effec	iely aren	 	e 	rile	
 and ae concern
 	e
aie
 lie in -delorale condi	ion
3  e uree our	 of 	e
Uni	ed 	a	e
 refu
ed 	o ear ook+
 aeal, and 	e 	rile	
 reain
in 	e cu
	ody of 	eir leal fa	er and in	ended aren	, M'0
In ook+
 ca
e, 	e ar	ie
 en	ered in	o an enforceale 
urroacy
con	rac	 under alifornia 
	a	e law'1 oweer, 
eeral recau	ion

and roi
ion
 could ae reen	ed 	i
 unfor	una	e ou	coe'2
ad 	e roker wic a	ced ook wi	 	e in	ended fa	er done
i	
 due dilience 	o i
i	 	e in	ended fa	er+
 oe and ie i a

ycoloical eaina	ion, 	e roker ay no	 ae deeed i a
fi	 in	ended aren	 or ook ay ae o	ed 	o e a	ced wi	 a
& Id. ook  ardin, 10  u d 21, 062  al 201 ! see
also al a ode * & 2 2018! -n a

i
	ed reroduc	ion areeen	 for
e
	a	ional carrier
 eecu	ed in accordance wi	 	i
 
ec	ion i
 re
u	iely
alid and 
all no	 e re
cinded or reoked wi	ou	 a cour	 order or uro
e
 of
	i
 ar	, any failure 	o coly wi	 	e re)uireen	
 of 	i
 
ec	ion 
all reu	
	e re
u	ion of 	e alidi	y of 	e a

i
	ed reroduc	ion areeen	 for
e
	a	ional carrier
3!
8 See odd, supra no	e 
 Id. M+
 
i
	er a
 al
o filed an affidai	 claiin M wa
 no	 a fi	
aren	 Id.
'0 Maro	 leeland, Supreme Court Refuses Surrogacy Case of Mother
Forced to Abort Triplet, E EERLI Oc	 , 201&!,
		""	efederali
	co"201&"10"0"
ureecour	refu
e
ear
urroacyca
e
o	erre

uredaor	e	ra	rile	"
'1 Lo
 nele
 uerior our	 refu
ed 	o en$oin 	e in	ended fa	er fro
fillin a *& 2 e	i	ion ook  ardin, 10  u d 21, 062  al
201 ! see also L M OE * & 2 e
	 2018! 
e		in for	 	e roi
ion

for an enforceale 
urroacy con	rac	!
'2 See racan, The Surrogate Turned Baby Stealer, supra no	e 2&
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differen	 in	ended aren	' I	 i
 no	 uncoon for 
urroacy
con	rac	
 	o con	ain -
elec	ie reduc	ion3'' clau
e
 	o roide for

i	ua	ion
 were 
urroa	e o	er
 ecoe renan	 wi	
unin	ended ul	ile
 or 	e fe	u
 a
 
eere ir	 defec	
' ile
	e ar	ie
 fulfilled 	eir du	y under alifornia law 	o con
ul	 wi	
indeenden	 leal coun
el, coun
el ay no	 ae effec	iely ade
ook aware of 	e 
elec	ie reduc	ion roi
ion in er con	rac	, or
era
 
e ay ae di
i

ed 	e leal adice a
 ein 	oo far
ou	
ide of 	e real of o

iili	y' 
Unfor	una	ely, 
i	ua	ion
 
uc a
 	o
e de
cried aoe are no	
lii	ed 	o Penn
ylania and alifornia9unclear and incon
i
	en	
law
 ae led 	o rolea	ic ou	coe
 in any o	er 
	a	e
 
	a	e

a
 well In olorado, arrie Ma	ew
, a o	er of four, con	rac	ed
wi	 a coule frou
	ria 	o carry 	eir 	win
'& ile ein 	rea	ed
for 
eere colica	ion
 durin laor and deliery, 	e in	ended
aren	
 lef	 	e Uni	ed 	a	e
 and re	urned 	o u
	ria wi	 	e aie
,
leain 	e 
urroa	e o	er wi	 edical ill
 	o	alin ore 	an
' e in	ended fa	er+
 
i
	er a
 coe forward reardin er ro	er+

caaili	y 	o aren	 cildren and de
cried i a
 -aranoid,3 -rone 	o aner
fi	
,3 and 
arin i
 re
idence wi	 a neew wo i
 a known eroin addic	
odd, supra no	e  See also ook, 10  u d a	 28 
	a	in -ook doe

no	 eliee 	a	 urroacy In	erna	ional or 	e y
ician wo erfored 	e
eryo 	ran
fer, r Jeffrey 	einer, conduc	ed a oe 
	udy of M+
 liin
arraneen	
 	o de	erine i
 aren	in caaili	ie
3!
'' elec	ie reduc	ion clau
e
 addre

 ow and if 	e renancy 
ould e
	erina	ed or eale, ar	ie
 i	 o	 for 	erina	ion if 	ere were
unin	ended ul	ile
 or if 	e fe	u
 
owed 
in
 of 
eere ir	 defec	
 eora
L oran, E
), Abortion and Selective Reproduction in Surrogacy Clauses:
What Every Intended Parent and Surrogate Needs to Know, P2PRENOO
No 2', 201'! 		""wwwa	2aren	oodor"lo"aor	ionand
elec	ie
reduc	ionclau
e
in
urroacycon	rac	
wa	eeryin	endedaren	and

urroa	eneed
	oknow
' See a	ie O+Reilly, When Parents and Surrogates Disagree on Abortion,
E LNI e 18, 201 !, 		
""www	ea	lan	icco"eal	"arcie"
201 "02"
urroacycon	rac	eli

acook"' 2"
' See Cook, 10  u d a	 2& -
 er 	e 
urroacy areeen	, M
aid Le
a lau	er of e er	ili	y Law ir 	o rere
en	 ook3 Id. a	 28
'& Je

ica aakow, Carrie Mathews, Surrogate Mother Left With $217,000
Medical Bill, Babies In Austria, UPO ec 2 , 2011!, 		
""www
uffin	ono
	co"2011"10"2 "carriea	ew

urroa	e#n#1021	l
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:200,000'8 e 
urroacy areeen	 
ecified 	a	 in 	e een	 	a	
Ma	ew
 could no	 work or 	ake care of er cildren durin 	e
renancy, 	e in	ended aren	
 would ay er :20 er week'
Ma	ew
 
ou	 	e a

i
	ance of 	e a
in	on,  
urroacy
aency 	a	 oriinally rokered 	e arraneen	, u	 	e aency+

founder and a		orney ad recen	ly lead uil	y 	o wirefraud in
connec	ion wi	 a ay
ellin rin in 	e Uni	ed 	a	e
 and
Ukraine0
In ano	er in
	ance, an Iowan coule, 	e Mon	oer
 con	rac	ed
wi	 an Iowa 
urroa	e wo ecae renan	 wi	 	win
 ia an
anonyou
 e donor1 e rela	ion
i e	ween 	e ar	ie

de	eriora	ed 	e 
urroa	e o	er alleed 	e in	ended aren	
 were
raci
	 wile 	e in	ended aren	
 alleed 	e 
urroa	e con	inued 	o
deand oney eyond wa	 wa
 
ecified in 	eir con	rac	 af	er
ecoin renan	2 e ar	ie
 were no loner in counica	ion
wen 	e 
urroa	e o	er wen	 in	o laor early wi	 	e in	en	ion
of keein 	e aie
 e Mon	oer
 
ou	 leal enforceen	 of
	e 
urroacy areeen	, u	 ul	ia	ely 	e 
urroa	e failed 	o no	ify
	e wen one of 	e aie
 a

ed away af	er ir	, and
unila	erally co
e 	o ae 	e reain
 crea	ed'

 	e
e ca
e
 deon
	ra	e, U law i
 no	 alway
 effec	ie in
ro	ec	in con	rac	in ar	ie
 
 in Barara and aid+
 ca
e,

	a	e
 wic do no	 enforce 
urroacy con	rac	
 or cau
e ar	ie
 	o

eek 
elfel leae in	ended aren	
 wi	ou	 a leal reedy wen

urroa	e o	er
 ae a cane of ear	 
 in 	e Ma	ew
 ca
e,
a lack of $udicial oer
i	 of 
urroacy aencie
 and roker
 can
leae ar	ie
 ulnerale 	o eloi	a	ion Een in 
	a	e
 wic enforce

urroacy areeen	
, a
 in ook+
 ca
e, a lack of effec	ie leal
re)uireen	
 can lead ar	ie
 	o en	er areeen	
 	ey o	erwi
e
'8 See id.
' See id.
0 See id.
1 See Ellen racan, Extreme Surrogacy Nightmare Heads to Iowa
Supreme Court, BOVE E L June 28, 201&!, 		
""aoe	elaw
co"201&"0 "e	ree
urroacyni	areead
	oiowa
ureecour	"5rf71
.ereinaf	er racan, Extreme Surrogacy Nightmare/
2 See id.
 Id.
' Id.
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would no	 ae or leae cildren in unfi	 oe
 Een wen 	ere i

$udicial enforceen	 of a alid areeen	, a
 in 	e Mon	oer
+
ca
e, enforceen	 of 	e ar	ie
+ con	rac	 wa
 	oo la	e 	o allow 	e
Mon	oer
 acce

 	o, or deci
ionakin ower oer, 	eir decea
ed
cild e
e ca
e
 deon
	ra	e 	e leal uncer	ain	y around we	er
	e ar	ie
+ areeen	 will e enforced, wic encourae
 
elfel
and foru
oin aon 
	a	e
 wi	 ore faorale law

B. Unintended Consequences Abroad
e nea	ie effec	
 of 
urroacy law
 in 	e Uni	ed 	a	e
 al
o
e	end aroad erican coule
 and 
inle adul	
, indered y
leal callene
 and 	e i co
	
 a

ocia	ed wi	 
urroacy in 	e
Uni	ed 	a	e
, ae crea	ed a deand for 
urroacy aroad, and a
ooin -reroduc	ie 	ouri
3 indu
	ry a
 ari
en in re
on
e 
erican
 are e
ecially a		rac	ed 	o 	e Indian 
urroacy arke	,
wic roi
e
 ceaer, fa
	er, uaran	eed e
	a	ional 
urroa	e
&
oweer, 	i
 
urin deand couled wi	 a lack of reula	ion a

crea	ed unin	ended, con
e)uence
8 Many Indian 
urroacy clinic

are full of eloi	ed woen 
erin a
 uan incua	or
 e
re

ure 	o roduce cildren )uickly and cealy ean
 	a	 ore
 See oula
 Pe	, Make Me a Baby as Fast as You Can, LE Jan ,
2012!, 		""www
la	eco"ar	icle
"doule#"doule"2012"01"reroduc	ie#
	ouri
#ow#
urroacy#roider#lane	o
i	al#
eed
#u#renancie
#and#l
ower
#co
	
#	l
 urroacy in 	e Uni	ed 	a	e
 can co
	 a
 uc a
 :10,000 and i


inifican	ly ceaer in India arila Rudraa, India Outlawed Commercial
SurrogacyClinics Are Finding Loopholes, E ONVERION Oc	 2, 201&!
		""	econer
a	ionco"indiaou	lawedcoercial
urroacyclinic
are
findinlooole
81&8' see Pe	, supra no	e 
& In Marc 201&, India anned coercial 
urroacy oweer, clinic

ae found looole
, and 	e rac	ice a
 con	inued Rudraa, supra no	e  
arle
 P indrean  anielle i	e, International Fertility Tourism: The
Potential for Stateless Children in Cross-Border Commercial Surrogacy
Arrangements,  UOL RNN+L L REV 2&, & 201!
8 indrean i	e, supra no	e & Vice: The Line Drawn In The Sand
/ Outsourcing Embryos, Vice 201!, 		""owa	cco"ice	eline
drawnin	e
andou	
ourcineryo
" .ereinaf	er Vice The Line Drawn In
the Sand/
 Vice: The Line Drawn In The Sand, supra no	e 8
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an one eryo i
 of	en ilan	ed in 	e 
urroa	e, and if 	e e	ra
aie
 are no	 aor	ed, 	ey are of	en 
old on 	e lack arke	 af	er
ir	 0
i co
	
 a

ocia	ed wi	 
urroacy in 	e Uni	ed 	a	e
 and
increa
in deand, a
 con	riu	ed 	o an in	erna	ional -reroduc	ie
	ouri
3 indu
	ry frau	 wi	 i

ue
 of i	
 own 1
C. The Debate
In 
i	e of 	e
e role
, 	e curren	 
	a	e of erican

urroacy law
 i
 no	 inader	en	 In
	ead, i	 i
 	e re
ul	 of na	ional
ou	cry oer 	e 
einal 10
 
urroacy ca
e In re Baby M, and a
influen	ial coina	ion of ou	da	ed feini
	 fear
 and con
era	ie
orali
	ic concern
 2
1 i
	ory In re Baby M
In re Baby M enera	ed wide
read edia a		en	ion and
ro	ed 
eeral 
	a	e
 	o reealua	e 	eir 
urroacy law
  In Baby
M, a 
urroa	e o	er en	ered in	o a 
urroacy con	rac	 for
reiur
een	 of een
e
 in 	e aoun	 of :10,000, u	 af	er ein
irena	ed wi	 	e in	ended fa	er+
 
er, 
e refu
ed 	o
relin)ui
 er aren	al ri	
 	o 	e in	ended aren	
 and fled wi	
 0 Id.
 1 indrean  i	e, supra no	e & see Vice: The Line Drawn In The
Sand, supra no	e 8
 2 See In re Bay M, & 2d 122& NJ 188! infra ec	ion II162
  eora Macalow, Legislating Labors of Love: Revisiting Commercial
Surrogacy in New York, 0 IN LJ UPP 1, 10611 201! Macalow no	e

In 	e la	e 180
 and early 10
, 	e erican ulic+
 ire wa
 drawn y
	e infaou
 Baby M ca
e, in wic a 	radi	ional 
urroa	e decided 
e did
no	 wan	 	o ie 	e re
ul	in cild 	o 	e in	ended aren	
 e en
uin leal
a		le ca	ured 	e na	ion+
 a		en	ion9
ain 	e di
cu

ion
of 
urroacy and leadin 	o ulic concern and re
i
	ance i
 wa
 clearly

een in New Jer
ey+
 
i
	er 
	a	e New York, wo
e a		e	

a	 
urroacy reula	ion were a
 cao	ic and ied a
 	e na	ion+
 iew

on 
urroacy i	
elf
Macalow, supra no	e  , a	 10611 See LORI B NRE, EERM O
BBYM PROPOE E L ON URROEMOEROO, EIN
ENER REPOR 16'0 Oc	6No, 18&!
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e cild 	o lorida ' e 
urroa	e o	er and in	ended aren	

en	ered in	o a con	en	iou
 cu
	ody a		le in a New Jer
ey cour	 
f	er declarin 	e 
urroacy areeen	 unenforceale and con	rary
	o ulic olicy, 	e uree our	 of New Jer
ey addre

ed 	e
)ue
	ion of cu
	ody  Inorin 	e oriinal in	en	 of 	e ar	ie
 and
	eir areeen	, 	e cour	 con
idered 	e )ue
	ion of cu
	ody a
ed

olely uon -	e cild+
 e
	 in	ere
	,3 and awarded cu
	ody 	o 	e
in	ended fa	er wile 
iul	aneou
ly re
	orin 	e 
urroa	e
o	er+
 
	a	u
 a
 leal o	er of 	e cild & e ca
e wa

reanded 	o de	erine i
i	a	ion e	ween 	e in	ended fa	er and
	e 
urroa	e o	er 8 e New Jer
ey cour	 
	a	ed 	a	 -.	/e
unfor	una	e een	
 	a	 ae unfolded illu
	ra	e 	a	 .
urroacy+
/
unreula	ed u
e can rin 
ufferin 	o all inoled,3 and, wile
acknowledin 	e -e	ical and oral i

ue
 inoled,3 
	a	ed 	a	
i	 wa
 an i

ue e		er lef	 	o 	e lei
la	ure 
In re
on
e, oernor Mario uoo crea	ed a New York 	a	e
-a
k orce on Life and 	e Law3 -a
k orce3! 	o reor	 on
cole eal	care i

ue
 and -roide uidance wen difficul	
)ue
	ion
 ari
e3&0 e a
k orce crea	ed a reor	&1 wic rou	
 ' In re Baby M, & 2d a	 12'68 f	er declarin 	e 
urroacy
areeen	 unenforceale and con	rary 	o ulic olicy, 	e uree our	 of
New Jer
ey addre

ed 	e )ue
	ion of cu
	ody Inorin 	e oriinal in	en	 of 	e
ar	ie
 and 	eir areeen	, 	e cour	 con
idered 	e )ue
	ion of cu
	ody a
ed

olely uon -	e cild+
 e
	 in	ere
	3 e o	en	ial cu
	odial aren	
 con
idered
y 	e cour	 were 	e ioloical aren	
, 	e 
urroa	e o	er and in	ended fa	er,
and 	e in	ended o	er and 
urroa	e o	er+
 u
and+
 were only really
included in 	e our	+
 analy
i
 in
ofar a
 	e cild+
 e
	 in	ere
	
 lo
	
e)ually relean	 a
 	e ca
e+
 ou	coe, oweer, wa
 	e cour	+
 condena	ion
of 
urroacy areeen	
 wi	 coen
a	ion Id. a	 12' 6 
  See id. a	 12 6
  Id. a	 12'6 
 & Id. a	 12, 12 06 1
 8 Id. a	 12
  Id. a	 12 '
&0 Task Force on Life and the Law, NY  EP+ O EL,
		
""wwweal	nyo"reula	ion
"	a
k#force" la
	 i
i	ed May 1, 2018!
&1 Eecu	ie uary of 

i
	ed Reroduc	ie ecnoloie
 naly
i
 and
Recoenda	ion
 for Pulic Policy, NY  EP+ O EL,
		
""wwweal	nyo"reula	ion
"	a
k#force"reor	
#ulica	ion
"(rerodu
c	ie#	ec la
	 uda	ed Jan 2011!
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	o li	 any of 	e con	roer
ial i

ue
 and concern
 ineren	 in

urroacy areeen	
, 
uc a
 coodifica	ion of cildren and
woen+
 odie
, 	e de
	ruc	ion of e	ra ae	e
 or eryo
,

elec	ie aor	ion, and 
urroacy+
 lon	er effec	
 on cildren&2
Many of 	e i

ue
 di
cu

ed in 	e reor	 reain oin	
 of
con	en	ion in 	e dea	e oer lealied 
urroacy 	rouou	 	e
Uni	ed 	a	e
, and 	e reor	 wa
 ily influen	ial in 	e crea	ion
of New York law declarin 
urroacy areeen	
 unenforceale&
2 ruen	
 in Oo
i	ion 	o urroacy
Uneec	ed allie
 oo
in coercial 
urroacy include
feini
	
, reliiou
 rou
, and con
era	ie
&' on	eorary
feini
	 wri	er Marina errani 
uaried 	i
 unlikely alliance,
-.eini
	
/ 
ee i	 a
 a 
	rule aain
	 	e a	riarcy, 	e a	olic


ee i	 a
 a 
	rule 	o re
ere 	e 	radi	ional faily, 
oe anarci
	


ee i	 a
 a 
	rule aain
	 cai	ali
9and I don+	 ae any role
wi	 	i
3& eini
	
, a	olic
, and con
era	ie
 ae all
forally arued aain
	 	e enforceaili	y of 
urroacy con	rac	
 for
ariou
 rea
on
 
	ein fro 	eir uni)ue ideoloie
, and 	e
e
aruen	
 were ily influen	ial in early 
urroacy lei
la	ion& 
Many feini
	
 in 	e la	e 180
 and early 10
 condened

eeral for
 of reroduc	ie 	ecnoloie
 a
 a for of a	riarcal
con	rol oer woen and 
urroacy a
 a coodifica	ion of 	e
feale ody&& In an aici curiae rief filed wi	 	e our	 reardin
&2 Id.
& See generally id.
&' See Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
& nnaMoiliano,When Left-Wing Feminists and Conservative Catholics
Unite, ELNI Mar 28, 201&!, 		
""www	ea	lan	icco"in	erna	ional"
arcie"201&"0"lef	winfeini
	
con
era	ieca	olic
uni	e"20 8"
& See id.
&& Eliae	  co		, Making Markets in Forbidden Exchange: Surrogacy
and the Politics of Commodification, &2 L  ONEMP PROB 10, 11
.ereinaf	er co		,Making Markets in Forbidden Exchange/ co		 no	e

e reailin feini
	 o
i	ion oo
in 
urroacy was coa	ile, 	o an
e	en	, wi	 core feini
	 coi	en	
 	o ender e)uali	y and con	rol oer
reroduc	ion, and wi	 a eneral concern 	a	 woen no	 e defined y 	eir
reroduc	ie caaci	y ir
	, for any feini
	
, 
urroacy rere
en	ed ye	
ano	er con	e	 in wic woen were alued riarily for 	eir 
eual and
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e Baby M ca
e, 
eeral roinen	 fein
	i
, includin Be		y
riedan,&8 loria 	eine,& ena orea,80 and Barara a	
Ro	an,81 arued 	a	 -	e coercialia	ion of 
urroa	e
aren	ood iola	e
 	e on
	i	u	ion and 	e dini	y of woen382
eir concern
 
	eed fro a 	eory 	a	 a 
urroa	e o	er+

ody -a
 een deuanied and a
 een reduced 	o a ere
;coodi	y+ in 	e reroduc	ie arke	lace38 e
e a		i	ude

were een era
ie in oular cul	ure, and only 	wo year
 rior 	o
Baby M, Marare	 	wood+
 noel The Handmaids Tale ar	icula	ed
	e
e fear
 In 	i
 dy
	oian noel, woen called andaid
 are
forced in	o 
eual 
eri	ude and ade 	o ear cildren for o	er
8'
eini
	
 were al
o concerned aou	 	e eloi	a	ion of
ulnerale woen y weal	ier and e		erinfored in	ended
reroduc	ie caaci	ie
 ra	er 	an for 	eir in	ellec	 and 
kill
 One feini
	
coared 	e 
urroa	e 	o ;uan o		in 
oil for 	e an+
 
eed
co		, Making Markets in Forbidden Exchange, supra no	e &&, a	 11ea
i

added! in	ernal ci	a	ion
 oi		ed!
&8 Be		y riedan i
 	e au	or, feini
	 and woen+
 ri	
 ac	ii
	 wo
wro	e 	e roundreakin feini
	 	e	 The Feminine Mystique in 1  e i

-reeered a
 one of 	e leadin oice
 of 	e woen+
 ri	
 oeen	 of 	e
20	 cen	ury3 Betty Friedan, BIORPY, 		
""wwwiorayco"eole"
e		yfriedan02  la
	 i
i	ed May 1, 2018!
& loria 	eine i
 a no	ed -wri	er, lec	urer, oli	ical ac	ii
	, and
feini
	 oranier,3 and i
 wellknown for er $ournali
 uli
ed in
Esquire, e New York Times Magazine, and o	er ulica	ion
 e eled
found New York Magazine and curren	ly 
ere
 a
 a coedi	or 	o Ms. Gloria
Steinem, LORI EINEM, 		""wwwloria
	eineco"aou	 la
	
i
i	ed May 1, 2018!
80 ena orea au	ored any feini
	 nonfic	ion work
 -analyin 	e
	rea	en	 of woen wi	in 	e edical indu
	ry,3 includin The Mother Machine
18! Gena Corea, OORE, 		
""wwwoodread
co"au	or"
ow"
 &ena#orea la
	 i
i	ed May 1, 2018!
81 Barara a	 Ro	an i
 a Profe

or of ocioloy a	 Baruc ollee and
	e au	or of 
eeral nonfic	ion ook
 elorin 
ocioloy, feini
, edicine,
and ir	 Barbara Katz Rothman, BRUOLLEE, 		""wwwaruccuny
edu"w
a
"acadeic
"an	rooloy"ro	an	 la
	 i
i	ed May 1, 2018!
82 Jo
e  ullian, Brief by Feminists Opposes Surrogate Parenthood,
NY IME July 0, 18&!, 		""wwwny	ie
co"18&"0&"1"nyreion"rief
yfeini
	
oo
e

urroa	earen	ood	l
8 Id.
8' SeeMRRE OO, E NMI+ LE 18!
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aren	
8 12' wellknown feini
	
 and ac	ii
	
8 relea
ed a

eara	e 
	a	een	 on 	e final day of 	e
	iony in Baby M8& wic
coared 
urroacy 	o ro
	i	u	ion88 l	ou 	e 
	a	een	+

au	or
 could no	 aree on we	er woen 
ould 
ould enae in
ro
	i	u	ion in eneral, one feini
	 no	ed 	a	, -	ere i
 an
areeen	 in 	e feini
	 couni	y aou	 i
,3 and called
roker
 wo arraned 
urroacy con	rac	
 -	e i
3 of 	e

urroacy indu
	ry8 ile con	eorary feini
	 ideoloie
 on
any 	oic
 differ, 	e areeen	 aon
	 feini
	
 aain
	 	e
enforceaili	y of 
urroacy areeen	
 wa
 a owerful and

yolic 
	a	een	, and 	e our	 	ook no	ice
on
era	ie
 and reliiou
 rou
, e
ecially ri
	ian and
a	olic leader
i, al
o condened 
urroacy0 In an aicu

curiae rief filed in Baby M, New Jer
ey+
 Roan a	olic i
o

denounced 
urroacy a
 ay
ellin, aruin 	a	 -cildren ;are a
8 One a$or concern and cri	ici
 of 
urroacy i
 	e o

iili	y of
econoic eloi	a	ion or coercion i
ari	ie
 in cla

, incoe, and infora	ion
can leae 
urroa	e
 ulnerale 	o eloi	a	ion, and 	ere i
 	e added e	ical fear
	a	 	e 
urroa	e+
 ar	icia	ion i
 o	ia	ed y financial ain and coen
a	ion
In con
iderin 	e
e fac	or
 	oe	er, oonen	
 of 
urroacy worry 	a	, -	e
e
di
ari	ie
 .will/ lead 	o a ri
k of weal	y coi

ionin coule
 eloi	in
oorer or le

 adan	aed woen3 Eily elann,Im Just The Oven, Its
Totally Their Bun: The Power and Necessity of The Federal Government to
Regulate Commercial Gestational Surrogacy Arrangements and Protect the
Legal Rights of Intended Parents, 2 OMEN+ R L REP 1, 18' 2010!
8 e
e feini
	
 included Be		y riedan, Nora Eron, arly ion, and
Meryl 	ree
8& Ier Pe	er
on, Fitness Test for Baby Ms Mother Unfair, Feminists Say,
NY IME Mar 0, 18&!, 		""wwwny	ie
co"18&"0"20"
nyreion"fi	ne

	e
	foray
o	erunfairfeini
	

ay	l see
Eliae	  co		, Surrogacy and the Politics, &2 L  ONEMP PROB 10,
1161& .ereinaf	er co		, Surrogacy and the Politics/
88 co		, Surrogacy and the Politics, supra no	e 8&, a	 1161  Pe	er
on,
supra no	e 8&
8 co		, Surrogacy and the Politics, supra no	e 8&, a	 1161  Pe	er
on,
supra no	e 8&
0 See Moiliano, supra no	e & Mark Jo
e 	ern, The Surrogacy
Debate Is About to Break the Christian Right Wide Open, LE u 11, 201'!,
		""www
la	eco"lo
"ou	ward"201'"08"11"
urroacy#and#	e#cri
	ian#ri
	#	e#coin#
ci
	l
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if	 of od+ and 
ould no	 e 	rea	ed a
 roer	y or coodi	ie
31
More recen	ly, reliiou
 rou
 ae adanced a rolife aruen	
condenin 
urroacy, ea
iin concern
 aou	 increa
e
 in
aor	ion
 and 	e de
	ruc	ion of eryo
 crea	ed durin 	e ini	ro
fer	ilia	ion roce

2 Ilici	ly, 	ere wa
 and reain
 an
underlyin fear in 	e a	olic curc 	a	 
urroacy underine

	e no	ion of 	e 	radi	ional faily y crea	in reroduc	ie
o

iili	ie
 ou	
ide of a nuclear, e	ero
eual coule ile
con
era	ie, a	olic, and feini
	 ideoloie
 are a	 odd
 on a
arie	y of i

ue
, 	e
e rou
 alined 
	ronly in condena	ion of

urroacy areeen	

 ruen	
 in uor	 of urroacy
urroacy offer
 any coule
 a cance 	o ae 
oe	in 	a	
ay ae reiou
ly een unaailale 	o 	e cildren of 	eir
own' e
	a	ional 
urroacy roide
 o	 e	ero
eual coule

wi	 fer	ili	y i

ue
 and 
ae
e coule
 	e oor	uni	y 	o ae
1 See RU MLIN, URROE N OER MOER E EBE
OVER IE REPROUION 8 1'!
2 In 201', a 
urroacy ill in Loui
iana wa
 e	oed ar	ly due 	o oo
i	ion
fro rou
 
uc a
 	e aily Re
earc ouncil, wic ci	ed -;a 
inifican	 lack
of rolife ro	ec	ion
+ for eryo
 crea	ed 	rou in i	ro fer	ilia	ion3 a
 a
concern Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
 urroacy would allow 
ae
e coule
 	o ae ioloical cildren, and
	e curc a
 only recen	ly eun 	o oe away fro a condena	ion of
oo
euali	y 	oward
 inclu
ion See u
an onald
on Jae
, More Gay Men
Choose Surrogacy to Have Children, BNE Mar 12, 2008!, 		""acnew

oco"En	er	ainen	"Onall"
	ory5id7'' &ae71 aron O		eran, As
Church Shifts, a Cardinal Welcomes Gays; They Embrace a Miracle, NY IME
June 1, 201&!, 		
""wwwny	ie
co"201&"0 "1"nyreion"ca	oliccurc
ay
a

newarkca	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er woan in wic 	e woan relin)ui
e
 all ri	
 a
 a
aren	 of a cild conceied y ean
 of a

i
	ed reroduc	ion, and wic roide
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wic ei	er ae no 
	a	u	e in lace or ae in lace a 
	a	u	e wic
nei	er roii	
 nor eri	
 e
	a	ional 
urroacy, 
een ae ca
e
law wic ilici	ly eri	
 e
	a	ional 
urroacy 122 In one of
	e
e, Penn
ylania, -	e alica	ion of 
urroacy law arie
 rea	ly
y coun	y    312 One 
	a	e, New Jer
ey, a
 no 
	a	u	e wic
roii	
 nor eri	
 
urroacy u	 a
 ca
e law wic i

unfaorale in 
i	ua	ion
 were 	e 
urroa	e o	er i

coen
a	ed12' een	een 
	a	e
 ae 
	a	u	e
 eri		in
e
	a	ional 
urroacy 12 i 
	a	e
 ae 
	a	u	e
 roii	in
	a	 	e an and 	e o	er woan ecoe 	e aren	
 of 	e cild    3 YO
 NN * 1'2'0 200!
122 e
e 
	a	e
 include Idao, Maryland, Ma

acu
e		
, Oio,
Penn
ylania, Rode I
land, and i
con
in oe  oe In re eclara	ion of
Paren	ae  erina	ion of Paren	al Ri	
!, 1 0 Idao  0 201 ! In re Roer	o
 B,  Md 2 & 2002! oda
  Morin, ''2 Ma

 '' 200'! J  B,
11 Oio 	 d   200&! J  B, 200 P uer 0 200 ! Midou	
In
 o  oe Ro
ecky  ci

el, 201 I   201!
12 Gestational Surrogacy in Pennsylvania, REIVE MILY
ONNEION, 		
""wwwcrea	iefailyconnec	ion
co"u

urroacylaw
a"enn
ylania" la
	 i
i	ed May 1, 2018! In rac	ice, 	e alica	ion of

urroacy law arie
 rea	ly y coun	y, and 
oe	ie
 y $ude, ar	icularly
wen donor
 are u
ed3!
12'   B, &&2 2d '8 NJ 2000!
12 rkan
a
, alifornia, onnec	icu	, elaware, i
	ric	 of oluia,
lorida, Illinoi
, Iowa, Loui
iana, Maine, Neada, New a
ire, ea
, U	a,
Virinia, a
in	on, and e
	 Virinia  * 10201 L M OE *
& 0, & 2 ONN EN  * &'8a 1 EL  * 880&  OE * 1 '01
'12 L  * &'21 &0 IL '&", &0 IL '&"2 IOOE * &1011
LR * '0' 10 1MR * 111 NEVREV NN * 12 &10,
* 12 &0, * 12 800, * 12 810 R 1 8B10, R 1 8B1, R 1 8B11
EX M OE * 1 0&', * 1 0&, * 1 0& * &8B180180 * 201 
1  REV OE R! * 2 2 2102 0  V OE *  121'
  B, &&2 2d '8 NJ 2000!
12 rkan
a
, alifornia, onnec	icu	, elaware, i
	ric	 of oluia,
lorida, Illinoi
, Iowa, Loui
iana, Maine, Neada, New a
ire, ea
, U	a,
Virinia, a
in	on, and e
	 Virinia  * 10201 L M OE *
& 0, & 2 ONNEN  * &'8a 1 EL  * 880&  OE * 1 '01
'12 L  * &'21 &0 IL '&", &0 IL '&"2 IOOE * &1011
LR * '0' 10 1MR * 111 NEVREV NN * 12 &10,
* 12 &0, * 12 800, * 12 810 R 1 8B10, R 1 8B1, R 1 8B11
EX M OE * 1 0&', * 1 0&, * 1 0& * &8B180180 * 201 
1  REV OE R! * 2 2 2102 0  V OE *  121'
828 JOURNAL OF LAW AND POLICY
e
	a	ional 
urroacy12 Of 	e
e 
i 
	a	e
, four io
e 
	a	e

criinal enal	ie
12& Law
 reardin 	e enforceen	 of 
urroacy
areeen	
 ary widely y 
	a	e, wi	 
oe 
	a	e
 elici	ly
roii	in or eri		in 
urroacy con	rac	
 y 
	a	u	e and o	er

relyin on rior cour	 deci
ion

ddin 	o 	i
 confu
ion, 
	a	e law wic enforce
 con	rac	
 or
doe
 no	 enforce 	e! arie
 draa	ically 
	a	e y 
	a	e128 or
eale, Neada reconie
 and enforce
 e
	a	ional 
urroacy
areeen	
 and al
o roide
 
	a	u	ory re)uireen	
12 e 
	a	e+


	a	u	e
 re)uire 	a	 o	 	e e
	a	ional carrier and in	ended aren	

e rere
en	ed y indeenden	 coun
el, reiur
een	 for een
e

edical and o	erwi
e!, coen
a	ion, roi
ion
 for
noncoliance 	a	 -a cour	 of coe	en	 $uri
dic	ion 
all
de	erine 	e re
ec	ie ri	
 and olia	ion
 of 	e ar	ie
 	o 	e
e
	a	ional areeen	 a
ed 
olely on 	e eidence of 	e oriinal
in	en	 of 	e ar	ie
,3 and reedie
10 By coari
on, Mician
eri	
 coa

iona	e 
urroacy areeen	
, in wic a 
urroa	e
o	er can e reiur
ed for edical and o	er renancyrela	ed
een
e
 u	 canno	 receie coen
a	ion for 	eir 
erice
 11 e

	a	e criinalie
 
urroacy areeen	
 for coen
a	ion12
12 riona, Indiana, Mician, Nera
ka, New York, and Nor	 ako	a
R * 2218 BURN IN OE NN * 12011 ML * &228 ML
* &228 1 RRNEB * 221,200 NYLOMREL * 122 N EN OE,
* 1'180
12& Loui
iana, Mician, NewYork,a
in	on 201 LB 1102 ML
* &228& ML * &228 NY L OM REL * 12 REV OE 
R! * 2 2 20
128 See Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
12 NEV REV  NN * 12 &0 201!
10 Id. a	 ** 12 &0612 &80
11 Brandy o
on, Surrogacy for Same Sex Couples in Michigan, E
RON%E IRM PL u , 201 !, 		
""wwwidiciandiorceco"

urroacy
ecoule
icianar	1	l Compassionate Surrogacy
Options for Your Family, IME OR MILIE, 		""	ieforfailie

co"coa

iona	e
urroacy" la
	 i
i	ed May 1, 2018! -oa

iona	e
urroacy, 
oe	ie
 referred 	o a
 al	rui
	ic 
urroacy, i
 	e roce

 were a
woan, 	e coa

iona	e 
urroa	e, carrie
 a cild of 	e in	ended aren	
 wi	
	e in	en	ion of iin 	a	 cild 	o 	e aren	
 once i	 i
 orn     coa

iona	e

urroa	e doe
 no	 receie coen
a	ion for er 
erice
3!
12 urroa	e Paren	in c	, MI OMP L * &228 188!
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E)ually 
	rikin i
 	e way in wic 
	a	e
 ary wen cu
	ody
di
u	e
 ari
e ou	 of 
urroacy areeen	
 In Neada, 
	a	e cour	

aly 	e -oriinal in	en	 of 	e ar	ie
3 
	andard anda	ed y

	a	u	e1 ere 	e -oriinal in	en	 of 	e ar	ie
3 wa
 for 	e
in	ended aren	
 	o ae leal cu
	ody of 	e cild9	e u
ual
uro
e of a 
urroacy areeen	9	e cour	
 will award 	e
in	ended aren	
 leal cu
	ody1' In con	ra
	, 	e 
	andard for
awardin cu
	ody in Mician i
 a
ed on a de	erina	ion of 	e
-e
	 in	ere
	
 of 	e cild -1 Reardle

 of 	e ar	ie
+ in	en	ion

wen en	erin in	o 	e 
urroacy con	rac	, a 
urroa	e o	er wo
cane
 er ind, could e awarded cu
	ody of 	e cild under 	i


	andard1 
e lack of unifori	y aon
	 
	a	e
 re
ul	
 in 
eeral i

ue

and i
 a 
ource of confu
ion for in	ended aren	
, o	en	ial

urroa	e
, and 	o
e wo a

i
	 in 	e fora	ion of 
urroacy
con	rac	
1& ere a 
	a	e roii	
 or refu
e
 	o enforce 
urroacy
areeen	
, 	e leal 
	a	u
 of 	e
e cildren i
 uncer	ain18 e
1 Neada law roide
, -.i/n 	e een	 of noncoliance, a cour	 of
coe	en	 $uri
dic	ion 
all de	erine 	e re
ec	ie ri	
 and olia	ion
 of 	e
ar	ie
 	o 	e e
	a	ional areeen	 a
ed 
olely on 	e eidence of 	e oriinal
in	en	 of 	e ar	ie
3 NEV REV  NN * 12 &80
1' Id. see Roer	 all, Nevada: A Great State to be a Gestational Carrier,
ENER OR URROE PRENIN, IN Jan 28, 201!, 		""www
crea	infailie
co"lo"5neadaarea	
	a	e	oeae
	a	ionalcarrier08
1 urroa	e Paren	in c	, * &228 no	in 	a	 	e 
	a	e, -
all award
leal cu
	ody of 	e cild a
ed on a de	erina	ion of 	e e
	 in	ere
	
 of 	e
cild3!
1 Mician law li
	
 	e fac	or
 	o e con
idered 	o aly 	e -e
	 in	ere
	

of 	e cild3 
	andard Id. * &222 
	a	in, -;e
	 in	ere
	
 of 	e cild+ ean

	e 
u 	o	al of 	e followin fac	or
 	o e con
idered, ealua	ed, and de	erined
y 	e cour	,3 and enuera	e
 12 con
idera	ion
!
1& See Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
18 e UP of 2002 
	a	e

In 
	a	e
 re$ec	in e
	a	ional areeen	
, 	e leal 
	a	u
 of cildren
orn ur
uan	 	o 
uc an areeen	 i
 uncer	ain If e
	a	ional
areeen	
 are oided or criinalied, indiidual
 de	erined 	o
ecoe aren	
 	rou 	i
 e	od will 
eek a friendlier leal foru
i
 rai
e
 a o
	 of leal i

ue
 or eale, a coule ay re	urn 	o
	eir oe 
	a	e wi	 a cild orn a
 	e con
e)uence of a e
	a	ional
areeen	 reconied in ano	er 
	a	e i
 re
en	
 a full fai	 and
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criinalia	ion or leal uncer	ain	y of 
urroacy areeen	
 in

oe 
	a	e
 encourae
 foru
oin y o	ia	in in	ended
aren	
 	o en	er in	o areeen	
 in 
	a	e
 wi	 friendlier law
1
inally, 	ere i
 a full fai	 and credi	 i

ue9ow 
ould a 
	a	e
wic roii	
 or criinalie
 
urroacy areeen	
 	rea	 cildren
orn of leal areeen	
 in o	er 
	a	e
51'0
A. New York (Least Permissive)
urroacy areeen	
 are no	 enforceale in New York1'1
r	icle 8 ec	ion 122 of 	e oe
	ic Rela	ion
 Law roide
,
-urroa	e aren	in con	rac	
 are erey declared con	rary 	o 	e
ulic olicy of 	i
 
	a	e, and are oid and unenforceale31'2
or	ly af	er Baby M, a New York faily cour	 ruled on In re
Adoption of Paul.1' naloou
 	o 	e fac	
 of Baby M, 	e ar	ie

en	ered a con	rac	 were a 
urroa	e o	er areed 	o e
in
eina	ed wi	 	e in	ended fa	er+
 
er and 
urrender 	e cild
for 	e uro
e of ado	ion y 	e in	ended aren	
 in ecane for
:10,000 and reiur
een	 of een
e
1'' oweer, wen 	e

urroa	e o	er a		e	ed 	o eecu	e 	e ado	ion 	o 	e in	ended
aren	
, 	e cour	 declared 	e 
urroacy areeen	 inalid1' e
cour	+
 rea
onin wa
 	a	 	e areeduon coen
a	ion of
:10,000 wa
 in iola	ion of ulic olicy and a New York 
	a	u	e
credi	 )ue
	ion if 	eir oe 
	a	e a
 a 
	a	u	e declarin e
	a	ional
areeen	
 	o e oid or criinal
UNI PRENE  UP! * 8 c	 N+L ON O OMM+R ON UNIORM
 L 2002!
1 Id.
1'0 Id.
1'1 NY OM REL L *122 Mcinney 12!
1'2 Id.
1' In re do	ion of Paul, 1' Mi
c 2d &, 80 10!
1'' Id. a	 &
1' Id. a	 8' -My analy
i
 of 	e clear lanuae of 	e 
	a	u	e
 oernin
ado	ion, 	oe	er wi	 	e olicy of 	i
 	a	e a
 ar	icula	ed in ca
e law, lead
 e
	o 	e conclu
ion, a
 
	a	ed y 	e New Jer
ey uree our	 inMatter of Baby
M, 	a	 	e con	rac	 a	 ar roide
 for -	e 
ale of a cild, or, a	 	e ery lea
	,
	e 
ale of a o	er+
 ri	 	o er cild3 citing In re Bay M, & 2d 12'8
188!, in con	raen	ion of 	e law of 	i
 	a	e uc con	rac	
 are, 	erefore,
oid under 	e law of 	e 	a	e of New York a
 i	 ei
	
 a	 re
en	!
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wic roii	ed ayen	 a

ocia	ed wi	 	e ado	ion of a cild1' 
e uro
e of 	e 
	a	u	e, 	e cour	 
	a	ed, wa
 	o reen	 cild
	raffickin1'&
In 201', ano	er New York cour	 addre

ed 
urroacy inMatter
of J.J., and ea
ied 	a	 	e ei
	ence of a 
urroacy con	rac	 did
no	 reen	 an areeduon ado	ion fro 	akin lace1'8 ile
Matter of J.J. crea	ed a narrow ece	ion 	o New York 	a	e law
roii	in 
urroacy con	rac	
, 	e 	a	e+
 in
i
	ence on
roii	ion, a
 oo
ed 	o reula	ion, only encourae
 ar	ie
 	o o
aroad, o 	o o	er 
	a	e
, or 
eek 
elfel and en	er in	o con	rac	

were 	e ar	ie
+ in	ere
	
 are no	 ro	ec	ed I	 would e e		er
ulic olicy 	o roide ar	ie
 wo de
ire 	o en	er in	o 	e
e
areeen	
 in 	eir oe 
	a	e roi
ion
 wic ro	ec	 	eir
in	ere
	

B. California (Most Permissive)
alifornia+
 law
 are ore eri

ie 	an any o	er 
	a	e,
re
ul	in in a ooin 
urroacy indu
	ry1' alifornia aily
ode * & 1 roide
 	e -in	ended aren	 i
 	rea	ed in law a
 if e
or 
e were 	e na	ural aren	 of a cild 	erey conceied310
alifornia aily ode * & 2 
e	
 ou	 	e roi
ion
 of a leal and
enforceale 
urroacy areeen	11
1' In re Adoption of Paul, 1' Mi
c 2d a	 8268 -Like New Jer
ey, New
York+
 ado	ion 
	a	u	e
 roii	 	e re)ue
	, acce	ance, recei	, ayen	 or if	
of ;any coen
a	ion or 	in of alue, direc	ly or indirec	ly, in connec	ion
wi	 	e lacin ou	 or ado	ion of a cild or for a

i
	in a aren	, rela	ie or
uardian of a cild in arranin for 	e laceen	 of 	e cild for 	e uro
e of
ado	ion+ y any er
on o	er 	an an au	oried aency3! ci	in NY oc er
Law * &' ! Mcinney 200!!
1'& Id. a	 8
1'8 Ma		er of JJ, '' Mi
c d 2&, 0' 201'!
1' -alifornia a
 	e o
	 eri

ie law, allowin anyone 	o ire a
woan 	o carry a ay and 	e ir	 cer	ifica	e 	o carry 	e nae
 of 	e in	ended
aren	
 
 a re
ul	, alifornia a
 a ooin 
urroacy indu
	ry, a		rac	in
clien	
 fro around 	e world3 Lewin, Surrogates and Couples Face a Maze of
Laws, supra no	e 1
10 Unifor Paren	ae c	, L M OE * & 1a! 201&!
11 Id. * & 2
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alifornia roide
 nuerou
 
	a	u	ory roi
ion
 	o ro	ec	 	e
in	en	 of 	e ar	ie
, includin re)uireen	
 for indeenden	
coun
el, no	arie
, and rocedural re)uireen	
 of wa	 u
	 e
included in 	eir con	rac	12 ur	erore, alifornia law con
ider


urroacy areeen	
 -re
u	iely alid3 and enforceale,
reflec	in 	e in	en	 of con	rac	in ar	ie
 1
C. Illinois (Other Approaches, More Ccommercial)
Illinoi
 law al
o enforce
 
urroacy areeen	
 and 
eek
 	o
ro	ec	 ar	ie
 en	erin 
urroacy areeen	
 and 	eir cildren1'
e Illinoi
 law 
e	
 for	 
eeral uni)ue and rore

ie
re)uireen	
 includin en	al eal	 
creenin
 for o	 ar	ie
,
indeenden	 leal con
ul	a	ion for o	 ar	ie
, and a iniu ae
re)uireen	 for 	e 
urroa	e o	er1 e o
	 
	rikin a
ec	 of
	e Illinoi
 law, oweer, i
 	a	 i	 only enforce
 gestational
surrogacy areeen	
, no	 traditional surrogacy areeen	
1 
12 alifornia law 
e	
 ou	 wa	 a 
urroacy areeen	 u
	 con	ain iden	i	y
of in	ended aren	
, 
urroa	e o	er, and ae	e donor
 da	e eecu	ed
di
clo
ure of ow edical een
e
 will e coered! and rocedural re)uireen	


ined, no	aried wi	 a wi	ne

! e law re)uire
 	a	 	e 
urroa	e and
in	ended aren	
 e -rere
en	ed y 
eara	e indeenden	 licen
ed a		orney
 of
	eir coo
in3 Id. * & 2 e law 
e	
 ou	 di
o
i	ion of fund
 Id. * & 1
1 Id. * & 2i! -n a

i
	ed reroduc	ion areeen	 for e
	a	ional carrier

eecu	ed in accordance wi	 	i
 
ec	ion i
 re
u	iely alid and 
all no	 e
re
cinded or reoked wi	ou	 a cour	 order or uro
e
 of 	i
 ar	, any failure
	o coly wi	 	e re)uireen	
 of 	i
 
ec	ion 
all reu	 	e re
u	ion of 	e
alidi	y of 	e a

i
	ed reroduc	ion areeen	 for e
	a	ional carrier
3!
1' &0 ILL OMP  NN '&" 200! 
	a	in -e uro
e of 	i
 c	
i
 	o e
	ali
 con
i
	en	 
	andard
 and rocedural 
afeuard
 for 	e ro	ec	ion of
all ar	ie
 inoled in a e
	a	ional 
urroacy con	rac	 in 	i
 	a	e and 	o confir
	e leal 
	a	u
 of cildren orn a
 a re
ul	 of 	e
e con	rac	
 e
e 
	andard
 and

afeuard
 are ean	 	o facili	a	e 	e u
e of 	i
 	ye of reroduc	ie con	rac	 in
accord wi	 	e ulic olicy of 	i
 	a	e3!
1 Id. a	 '&"20
1 Id. a	 '&"& Gestational Surrogacy in Illinois, REIVE MILY
ONNEION, 		
""wwwcrea	iefailyconnec	ion
co"u

urroacylaw
a"illinoi
" la
	 i
i	ed May 1, 2018! -radi	ional urroacy in Illinoi
 i

eri		ed ecau
e no 
	a	u	e or uli
ed ca
e law roii	
 i	 In rac	ice,
radi	ional urroacy i
 	rea	ed like a 
	earen	 ado	ion in Illinoi
 
o lon a
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Unlike 	radi	ional 
urroacy were 	e 
urroa	e i
 irena	ed
ei	er 	rou In Vi	ro er	ilia	ion ereinaf	er -IV3! or ar	ificial
in
eina	ion u
in er own e, a e
	a	ional 
urroa	e i
 ilan	ed
wi	 eryo
 crea	ed fro an e fro ei	er an in	ended o	er
or donor1& 
 a re
ul	, a e
	a	ional 
urroa	e a
 no ene	ic
connec	ion 	o 	e cild 	a	 
e carrie
18 i
 eliina	e
 
oe
concern reardin -de
iner aie
3 and roide
 
oe addi	ional
ro	ec	ion for in	ended aren	
1 Illinoi
 lei
la	ure a

ileen	ed 
oe roi
ion
 	o 
urroacy con	rac	
 wic find

	e enforceale u	 al
o include
 roi
ion
 wic ro	ec	 ar	ie
,
an eale eac 
	a	e 
ould 	ake in i	
 aroac 	o 
urroacy law
	e In	ended Paren	 roide
 	e 
er! on
e)uen	ly, 	e radi	ional urroa	e
canno	 relin)ui
 er a	erni	y ri	
 rior 	o &2 our
 af	er 	e cild+
 ir	3!
1& &0 ILL OMP  NN '&"10 -;e
	a	ional 
urroacy+ ean
 	e
roce

 y wic a woan a		e	
 	o carry and ie ir	 	o a cild crea	ed
	rou in i	ro fer	ilia	ion u
in 	e ae	e or ae	e
 of a	 lea
	 one of 	e
in	ended aren	
 and 	o wic 	e e
	a	ional 
urroa	e a
 ade no ene	ic
con	riu	ion3! In Vitro Fertilization, BL+ LIIONRY 10	 ed 201'!,
available at e
	law BL - rocedure y wic an e i
 fer	ilied
ou	
ide a woan+
 ody and 	en in
er	ed in	o 	e wo for e
	a	ion3! Using a
Surrogate Mother, EBM, supra no	e 28
18 Using a Surrogate Mother, EBM, supra no	e 28
1 Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
ara Ly, Ethics of Designer Babies, E EMBRYO PROJE ENYLOPEI
Mar 1, 2011!, 		
""eryoa
uedu"ae
"e	ic
de
ineraie
 -e
iner
Baie
3 are defined a

 ay ene	ically enineered in vitro for 
ecially 
elec	ed 	rai	
, wic can
ary fro lowered di
ea
eri
k 	o ender 
elec	ion Before 	e aden	 of
ene	ic enineerin and in vitro fer	ilia	ion IV!, de
iner aie
 were
riarily a 
cience fic	ion conce	 oweer, 	e raid adanceen	 of
	ecnoloy efore and af	er 	e 	urn of 	e 	wen	yfir
	 cen	ury ake

de
iner aie
 an increa
inly real o

iili	y 
 a re
ul	, de
iner aie

ae ecoe an ior	an	 	oic in ioe	ical dea	e
, and in 200' 	e 	er
;de
iner ay+ een ecae an official en	ry in 	e Oxford English
Dictionary e
iner aie
 rere
en	 an area wi	in eryoloy 	a	 a
 no	
ye	 ecoe a rac	ical reali	y, u	 none	ele

 draw
 ou	 e	ical concern

aou	 we	er or no	 i	 will ecoe nece

ary 	o ileen	 lii	a	ion

reardin de
iner aie
 in 	e fu	ure
Ly, supra no	e 1
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D. Other Approaches
Like Illinoi
, Loui
iana law lii	
 
urroacy 	o e
	a	ional

urroacy, u	, unlike Illinoi
, coen
a	ion for 	e 
urroa	e
o	er i
 roii	ed1 0 i
 rac	ice i
 o	erwi
e known a

-al	rui
	ic 
urroacy31 1 n al	rui
	ic 
urroa	e receie
 no
coen
a	ion eyond 	e reiur
een	 of een
e
, and a
 a
re
ul	, i
 of	en	ie
 already a clo
e rela	ie or friend of 	e in	ended
aren	
1 2 ile 
oe eliee 	i
 aroac el
 	o lii	 	e
coercialia	ion of 
urroacy, o	er
 ae concern
 	a	 clo
e
rela	ion
i
 e	ween 
urroa	e
 and in	ended aren	
 are ore
ulnerale 	o conflic	
 and cu
	ody di
u	e
1  
 an eer	 oined,
-I	 cro

e
 a lo	 of line
 	o rin faily eer
 in	o your
reroduc	ie life    If 	e 
urroa	e or 	e donor i
 a rela	ie and

oe	in oe
 ai

, i	 can affec	 faily rela	ion
i
 foreer
af	er31 '
In addi	ion, 	e Loui
iana law roide
 addi	ional, onerou

re)uireen	
 wic could e con
	rued a
 di
criina	ory, e
ecially
aain
	 
ae
e coule
1  e law lii	
 	e 
	a	u	ory defini	ion
of -in	ended aren	
3 	o a arried coule -wo eac eclu
iely
con	riu	e 	eir ae	e
 	o crea	e 	eir own eryo,3 a de fac	o
eclu
ion of 
ae
e coule
 wo would no	 e ale 	o roide
o	 ale and feale ae	e
1  e law al
o re)uire
 aroal of
1 0 B '', 1102 Le, '2nd e

 La 201 !
1 1 What is Altruistic Surrogacy?, URROEOM, 		
""
urroa	eco"
aou	
urroacy"	ye
of
urroacy"wa	i
al	rui
	ic
urroacy" la
	 i
i	ed
May 1, 2018!
1 2 Id.
1  Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1

	a	in, -./u	 any lawyer
 and doc	or
 
ay 
uc .al	rui
	ic 
urroacy/
arraneen	
 are ac	ually 	e o
	 likely 	o fall aar	, ien 	e difficul	y of
ain	ainin cofor	ale oundarie
 and 	e ri
k of in	ru
iene

, or coercion,

ourin rela	ion
i
 	a	 
eeed 
olid3!
1 ' Id.
1  e law 
	a	e
, -	e lei
la	ure a
 re
	ric	ed 	e rane of enforceale
e
	a	ional 
urroacy areeen	
 	o 	o
e in wic 	e ar	ie
 wo enae 	e
e
	a	ional 
urroa	e no	 only are arried 	o eac o	er, u	 al
o crea	e 	e cild
u
in only 	eir own ae	e
3 B '', 1102 Le, '2nd e

 La 201 !
1  Id.
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
	e areeen	 efore in u	ero eryo 	ran
fer1 & inifican	ly, 	e
law roii	
 areeen	
 wic re)uire a 
urroa	e o	er 	o
con
en	 	o 	erina	ion of 	e renancy -for any rea
on3 includin
rena	al diano
i
 of a 
eriou
 eal	 condi	ion1 8
E. Biased Approaches
Like Loui
iana, U	a law al
o crea	e
 a de fac	o eclu
ion for

ae
e coule
9	e law+
 re)uireen	 	a	 	e in	ended coule
roide edical eidence 	a	 	e in	ended o	er i
 -unale 	o ear
a cild3 eclude
 
ae
e ale coule
 fro ain a cild ia

urroa	e1  e
e re)uireen	
 could e con
idered onerou
 	o
e	ero
eual coule
 and di
criina	ory 	o 
ae
e coule
, and
one coule denied a e	i	ion 	o en	er a 
urroacy areeen	 in U	a
a
 callened 	e law on con
	i	u	ional due roce

 and e)ual
1 & Id. -Prior 	o in u	ero eryo 	ran
fer, 	e in	ended aren	
 or 	e
e
	a	ional carrier and er 
ou
e, if 
e i
 arried, ay ini	ia	e a 
uary
roceedin in 	e cour	 eerci
in $uri
dic	ion oer 	e ado	ion of inor
 were
	e in	ended aren	
 or 	e e
	a	ional carrier re
ide, 
eekin 	o ae 	e cour	
aroe a e
	a	ional carrier con	rac	3!
1 8 Id. e law al
o 
	a	e
 	a	
No er
on 
all en	er in	o a e
	a	ional carrier con	rac	 	a	 re)uire
 	e
e
	a	ional carrier 	o con
en	 	o 	erina	e a renancy re
ul	in fro in u	ero
eryo 	ran
fer for any rea
on, includin a rena	al diano
i
 of an ac	ual or
o	en	ial di
aili	y, iairen	, ene	ic aria	ion, or any o	er eal	
condi	ion or a di
criina	ion a
ed on ender, or for 	e uro
e
 of 	e
reduc	ion of ul	ile fe	u
e
 ny 
uc roi
ion in a con	rac	 eecu	ed in
	e 
	a	e of Loui
iana or any o	er 
	a	e 
all e a
olu	ely null and
unenforceale in 	e 
	a	e of Loui
iana a
 con	rary 	o ulic olicy
Id.
1  UOENN * &8B180 e
	 2008! In uoldin 	e 
	a	e law,
	e U	a uree our	 eld, -Bu	 a cild i
 no	 an en	i	leen	 	a	 can e
claied, and a woan i
 no	 an o$ec	 for effec	ua	in 	e de
ire
 of o	er
 for a
cild, reardle

 of we	er 	o
e 
eekin 	e cild are in an oo
i	e
e or 
ae

e rela	ion
i e on
	i	u	ion canno	 $u
	ifialy e read 	o crea	e 	a	 re
ul	3
illia  uncan, William C. Duncan: A Child is Not an Entitlement, and a
Uterus is Not a Commodity, E L LE RIBUNE e	 2, 201&!,
		""www
l	rico"oinion"coen	ary"201&"0"2"williacduncana
cildi
no	anen	i	leen	andau	eru
i
no	acoodi	y"
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ro	ec	ion round
1&0 ile 	e fac	 	a	 	e law wa
 wri		en efore
	e lealia	ion of 
ae
e arriae in U	a ay 
ue
	
lei
la	ie in	en	 wa
 no	 di
criina	ory, 	e lei
la	ure+
 failure 	o
aend 	e law and 	e U	a 	rial and aeal
 cour	
+ refu
al 	o aly
a enderneu	ral readin of 	e 
	a	u	e 
ue
	
 	e lei
la	ie in	en	
wa
 a di
criina	ory, defac	o eclu
ion of 
ae
e coule
1&1
e lack of unifori	y in 
urroacy law in 	e Uni	ed 	a	e

oe
 eyond roii	in or enforcin 
urroacy areeen	
 e
aryin 
	a	u	e
 and ca
e law roide for draa	ic difference
 in 	e
re)uireen	
 for enforceen	 a
 well a
 differen	 leal 
	andard
 for
cu
	ody wen di
u	e
 ari
e i
 lack of unifori	y re
ul	
 in
unclear leal 
	a	u
 for cildren orn fro 
urroacy areeen	
,
	e encouraeen	 of foru
oin, and full fai	 and credi	
clau
e i

ue

III PROPOE OLUION
A. The Choice Theory of Contracts
ien 	e lack of unifori	y in 
	a	e law, werein 
oe fail 	o
enforce 
urroacy areeen	
 wile o	er
 lack ro	ec	ie 
	a	u	ory
re)uireen	
, and 	e ia
e
 eiden	 in o	er
, a differen	 aroac
i
 re)uired wic allow
 for rea	er ro	ec	ion of 	e ar	ie
 wic
en	er 
uc areeen	
 e oice eory of on	rac	
 roide
 a
workale 
	andard for eac 
	a	e 	o ileen	 	e ro	ec	ie
1&0 Jennifer oner, Utah Couple Heads to State Supreme Court Over Law
that Prevents Married Gay Men From Having Biological Children Through
Surrogacy, E L LE RIBUNE e	 12, 201&!,
		""www
l	rico"new
"201&"0"12"arriedaycoulecallene
u	a


urroacylawaf	ercour	denie
e	i	ion"
1&1 See Ben in
low, Utah Supreme Court Considers Challenge to
Surrogacy Law From Gay Couple, OX1 e	 1, 201&!,
		""fo1nowco"201&"0"1"u	a
ureecour	con
ider
callene	o

urroacylawfroaycoule" Ju
	ice Jon Pearce no	ed 	e law reda	ed
U	a+
 ado	ion of 
ae
e arriae 
	a	in, -ere 	e lei
la	ure a

ed 	e

	a	u	e a	 a 	ie wen Pro  enden	 ! wa
 a ar	 of 	e
con
	i	u	ion    an we 
ay, lookin ackward
, 	a	 a enderneu	ral readin of
	e 
	a	u	e would confor 	o 	e anife
	 in	en	 of 	e lei
la	ure5 I	 
ee
 	o e
we ae 	o re
ole 	i
 on con
	i	u	ional round
3 Id.
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re)uireen	
 aroria	e for i	
 ci	ien
 wile allowin 
	a	e
 	e
oor	uni	y 	o ain	ain au	onoy oer 	eir faily law

anoc aan and Micael eller recen	ly uli
ed The
Choice Theory of Contracts ou	linin 	i
 new aroac 	o con	rac	
law wile re$ec	in 	radi	ional con	rac	 	eory and roide
 a new
and workale 
	andard for al	rui
	ic con	rac	
 
uc a
 
urroacy
areeen	
1&2 The Choice Theory of Contracts arue
 	a	
	radi	ional con	rac	 	eory a
 de	rien	ally lii	ed i	
 focu
 on
ra	ionale
 
uc a
 indiidual au	onoy or econoic efficiency1&
In 	er
 of au	onoy, any 	radi	ional 	eorie
 are a
ed on an
ou	da	ed a

u	ion aou	 freedo of con	rac	, 	a	 freedo of
con	rac	 allow
 eole 	o arain for con	rac	 	er
1&' In 	i
 day
and ae, oweer, 
endin 	ie and enery dickerin oer 	er

and worryin aou	 we	er or no	 we will e 	aken adan	ae of i

unreali
	ic in a -click and aree3 era1& aan and eller 
	a	e,
-ree eole are defined in ar	 y 	e a		rac	ie coice
 	ey re$ec	,
no	 $u
	 	o
e 	ey 
elec	31& ur	erore, 	e ea
i
 	radi	ional
con	rac	 	eorie
 u	 on econoic efficiency oerlook
 	e fac	 	a	
eole don+	 alway
 en	er in	o areeen	
 for econoic rea
on
9
con	rac	
 are of	en co
en for couni	yrela	ed or al	rui
	ic
uro
e
1&&
1&2 NELLER, supra no	e 10 anoc aan i
 a leadin ria	e law
	eori
	 e i
 a rofe

or and forer dean of 	e el i Unier
i	y acul	y of
Law Micael eller i
 a leadin au	ori	y on roer	y and a rofe

or and forer
Vice ean a	 oluia Law cool Id. a	 i6ii
1& Id. a	 i6ii
1&' Id. a	 2
1& See id. a	 26 aan and eller 
	a	e -In lare ea
ure, freedo ean

ur
uin 	e aluale end
 of our lie
, no	 
endin our re
ource
 dickerin oer
con	rac	 	er
 and worryin we	er o	er
 are 	akin adan	ae of u
3 Id. a	 
1& Id. a	 '
1&& aan and eller 
	a	e
Muc of con	rac	 law i
, and 
ould e, drien y efficiency
concern
    u	onoy and couni	y concern
 canno	 e ani
ed
al	oe	er, if, for eale, you oo
e 
laery and endor
e
arriae    coice 	eory 
ole
 	i
 ule I	 
ow
 ow con	rac	 can
enance indiidual au	onoy wile a	 	e 
ae 	ie roidin eole wi	
	e econoic and 
ocial enefi	
 	ey 
eek    a	 	e 
ae 	ie, we no	e 	a	
eole u
ually do no	 en	er con	rac	
 	o ecoe freer oe	ie
, eole
con	rac	 	o aciee -u	ili	y3    o	er 	ie
, 	ey 
eek ;couni	y    +
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
 a 
olu	ion 	o 	e
e i

ue
, aan and eller 
ue
	 	a	
con	rac	 fora	ion and enforceen	 
ould no	 e drien y a 
inle
alue or aroac1&8 Ra	er, 	ere 
ould e a con	rac	 fraework
aailale for eery differen	 	ye of con	rac	, and -	e con	rac	 	ye

wi	in a 
inle 
ere offer indiidual
 coice
 aon dieren	
alue
31& radi	ional a

u	ion
 aou	 con	rac	
 
ould no	 e
alied uniforly in urca
in a car er
u
 	ran
lan	in an oran,
for eale, and 
	a	e
 can roide con	rac	 ecani

 for
ro	ec	in ar	ie
 wo en	er in	o al	rui
	ic areeen	

aan and eller arue 	e -
	a	e3 
ould lay an affira	ie
role in 
ain 	e
e di
	inc	 con	rac	 -	ye
3180 Becau
e eole are
drien 	o en	er con	rac	
 for a arie	y of rea
on
 9 couni	y,
au	onoy, e	c 9we canno	 eec	 	e
e leal cane
 	o e
arke	drien181 aan and eller 
ue
	 
eeral 
olu	ion
, -one
aroac i
 	o encourae 
	a	e
 	o ado	 
ucce

ful 	ye
 fro o	er

	a	e
 or coun	rie
    ano	er i
 	o encourae 	e 	o 
uor	 ra	er
	an 
)ua
 eerin and u	oian 	ye
 for wic 	ere i
 already

oe leel of deand    3182 In 	e con	e	 of 
urroacy law, 	i

aroac would re)uire refrain 
urroacy con	rac	
 a
 an

ocial enefi	
 of con	rac	in di
	inc	 fro u	ili	arian one
    en
ure 	a	
eole can ake effec	ie coice
 aon 	e
e alue
 wen 	ey 
o coo
e
Id. a	 
1&8 Id.
1& aan and eller 
	a	e
ccordinly, we re$ec	 	e no	ion 	a	 any 
inle alue  u	ili	y, couni	y,
or een au	onoy 
uffice
 for a coeren	 eneral 	eory In
	ead, we
reloca	e o
	 of 	e nora	ie and doc	rinal! di
cu

ion 	o a ore correc	
and roduc	ie leel rela	in 	o 	e dier
e alue
 	a	 ania	e eac 	ye
and 	e recurrin dilea
 coon 	o eac 
ere    	e con	rac	 	ye

wi	in a 
inle 
ere offer indiidual
 coice
 aon dieren	 alue
3
nd -    for eery 
ere of o	en	ial con	rac	in ac	ii	y, 	e 
	a	e 
ould
roide a rou
	 enu of coice

Id.
180 aan and eller 
	a	e -e 	a	e+
 ffira	ie Role By con	ra
	,
coice 	eory 
ow
 wy a 
	a	e coi		ed 	o uan freedo u
	 ac	iely
enale eole+
 rela	ion
i
 y 
ain di
	inc	 con	rac	 	ye
3 Id. a	  
181 aan and eller 
	a	e -allene
 ari
e wen 	e ar	ie
+ oerridin
oal oe
 away fro weal	 aiia	ion en, 	ere i
 le

 rea
on 	o eec	
arke	 deand 	o drie crea	ion of 
ufficien	 	ye
3 Id. a	 1
182 Id.
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al	rui
	ic areeen	 and roidin a -enu3 of uni)ue roi
ion

for ar	ie
 	o coo
e fro wen forin 	eir con	rac	

urroacy areeen	
 are an ideal eale of 	e alica	ion of
	e coice 	eory of con	rac	
18 	 fir
	 lance, 	e ar	ie
 aear
	o ae coe	in in	ere
	
 were roidin for 	e ro	ec	ion of
o	 ar	ie
 
ee
 io

ile9	e in	ended aren	
+ in	ere
	 in
ain a cild coared 	o 	e 
urroa	e+
 in	ere
	 in 	e cild, er
ody, and coen
a	ion oweer, 	e coice 	eory of con	rac	

reconie
 	a	 	e con	rac	 i
 ore 	an a coercial 	ran
ac	ion,
u	 i	 i
 al
o a couni	y and al	rui
	ic areeen	18' Moin away
fro 	rea	in 	e con	rac	 like a coercial areeen	9in	ended
aren	
 ay 
urroa	e, 
urroa	e roduce
 cild9and 	oward
 a
ore couni	ya
ed oal9-	o e a 	ea 
o 
oeody can
ecoe a aren	39refrae
 	e con	rac	+
 uro
e and reconcile

	e reiou
ly coe	in in	ere
	
 of 	e ar	ie
18 ur	erore,
frain 	e con	rac	 a
 -a 	ea 
o 
oeody can ecoe a aren	3
i
 a ore accura	e reflec	ion of 	e o	ia	ion
 of 	e ar	ie
18 
lyin 	i
 	eory would re)uire eac 
	a	e 	o offer a

urroacy -	ye3 of con	rac	 wi	 differen	 ecani

 	o ro	ec	
	e ar	ie
 and aciee 	eir coon oal18& e followin are

oe 
ue
	ion
 for ecani

, any of wic are 	e curren	
law
 of 
oe 
	a	e
, 
ue
	ion
 fro 	e Unifor Paren	ae c	,
or are nor
 wic ae deeloed oer 	ie
18 aan and eller 
	a	e -oice 	eory i
 a	 i	
 
	rone
	 in analyin new
and eerin con	rac	 	ye
 6 in area
 a
 dier
e a
 e
	a	ional 
urroacy,
eloyen	 in 	e 
arin econoy, and 	e ar	ner
i 
	ruc	ure of law fir
3
Id. a	  
18' Id. a	 1'
18 See 
ource
 ci	ed supra no	e 
18 See 
ource
 ci	ed supra no	e 
18& NELLER, supra no	e 10, a	 1' e
e -ecani

3 can derie
fro 
	a	e lei
la	ure
, $ude
, o	er 
	a	e
+ law
, and odel leal code
, 
uc a

	e erican Law In
	i	u	e Id. a	 1 -Ileen	in coice 	eory 	u
 deole

in	o a 
	udy of coara	ie in
	i	u	ional coe	ence of ac	or
 includin 	e 
	a	e
lei
la	ure
 and $ude
, 	e erican Law In
	i	u	e LI! and 	e Unifor Law
oi

ion NUL!, alon wi	 ulic in	ere
	 rou
, law fir
, and
loyi
	
    .o/ne aroac i
 	o encourae 
	a	e
 	o ado	 
ucce

ful 	ye
 fro
o	er 
	a	e
 or coun	rie
    .a/no	er i
 	o encourae 	e 	o 
uor	 ra	er 	an

)ua
 eerin and u	oian 	ye
 for wic 	ere i
 already 
oe leel of
deand3!
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One con	rac	 ecani
 i
 a re)uireen	 	a	 a 
urroa	e e
coen
a	ed and a lii	 on 	e aoun	 of coen
a	ion roided
By re)uirin coen
a	ion, 
	a	e
 would eliina	e coa

iona	e

urroacy, and concern
 reardin 
urroa	e
 wo carry cildren for
clo
e friend
 or faily eer
 would e are iniied188
In 	er
 of ade)ua	e coen
a	ion, 	e 2002 UP roide
 	a	
	e aoun	 of coen
a	ion 
ould e -rea
onale,3 and 	e 201&
UP eri	
 -ayen	 of con
idera	ion and rea
onale
een
e
318 -Rea
onale3 coen
a	ion would roaly reflec	
	e indu
	ry nor of anywere e	ween :,0006:',00010 e
oinra	e for coen
a	ion for a 
urroa	e o	er in 	e Uni	ed
	a	e
 i
 only aou	 :',000 een 	ou weal	y in	ended aren	

includin i arda
ian and anye e
	! would e willin 	o
ay ore11 i
 aoun	 of oney, eer	
 
ay, roide
 enou
incen	ie 	o 
urroa	e o	er
 	o carry cildren wile 
	ill aidin 	o
en
ure 	ey are ein a 
urroa	e for 	e ri	 rea
on
, ecau
e 	ey
en$oy ein renan	 and wan	 	o roide ano	er wi	 	e
oor	uni	y 	o ae a cild, werea
 a ier aoun	 of
coen
a	ion would ore clo
ely re
ele coercion12 ile
oonen	
 i	 arue 	a	 ar	ie
 
ould e free 	o con	rac	 for any
188 Lewin, Surrogates and Couples Face a Maze of Laws, supra no	e 1
-Bu	 any lawyer
 and doc	or
 
ay 
uc .al	rui
	ic 
urroacy/ arraneen	
 are
ac	ually 	e o
	 likely 	o fall aar	, ien 	e difficul	y of ain	ainin
cofor	ale oundarie
 and 	e ri
k of in	ru
iene

, or coercion, 
ourin
rela	ion
i
 	a	 
eeed 
olid3!
18 UNI PRENE UP! * 80!! N+LON OOMM+R ON
UNIORM L 2002!  UNI PRENE UP! * 80'!1! N+L ON
O OMM+R ON UNIORM  L 201&!
10 llie Jone
, Heres Why Kim Kardashians Surrogate Is Making Only
$45,000, E U e	 1, 201&!, 		
""www	ecu	co"201&"0"ki
karda
ianrenancy
urroa	e	irdcild	l
11 See id.
12 See id. 	eanie aallero, a 
urroacy a		orney fro alifornia
elain
, -ere+
 	e 	in    if you ay a 
urroa	e, le	+
 
ay wo+
 iin ir	
for i and anye, :100,000, 	a	 look
 like coercion I ean anyody, you
would rai
e your and and 
ay, ;ure, 
i fiure
5 I+ll carry your ay<+ nd you
don+	 wan	 
oeody 	o coe forward like 	a	 You wan	 a woan wo a

rai
ed er and and 
aid, ;i
 i
 
oe	in 	a	 I wan	 	o do I ae uneen	ful
renancie
 I loe ein renan	 I wan	 	o el 
oeody and ie 	e a
ay+3 Id.
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neo	ia	ed aoun	 or 	e arke	 ay dic	a	e coen
a	ion in
ece

 of 	i
 recoenda	ion of :',000, 	i
 coen
a	ion
re)uireen	 and ca el 	o en
ure 	e 
urroa	e o	er ar	icia	e

for 	e ri	 rea
on
 and el
 reen	 coercion
oe 
	a	e
 wic allow for 	e enforceen	 of 
urroacy
areeen	
 re)uire 	a	 	e 
urroa	e o	er con
ul	 wi	
indeenden	 leal coun
el aid for y 	e in	ended aren	
1 i

ecani
 el
 	o en
ure 	a	 	e 
urroa	e o	er 	ruly
under
	and
 er olia	ion
 and 	e 	er of 	e con	rac	 and ake

fraud, dure

, coercion, or uncon
cionaili	y le

 likely1'
ur	erore, ore 
en
i	ie roi
ion
 reardin wa	 aen
 in
	e een	 	a	 a di
aili	y or ir	 defec	 are de	ec	ed in u	ero or wa	
aen
 in 	e een	 of unin	ended ul	ile
 can e di
cu

ed and
o

ily neo	ia	ed In 	e ery lea
	, ar	ie
 
ould e acu	ely
aware of 	e
e and 
iilar roi
ion
 a
 oo
ed 	o 	rea	in 	e a

oilerla	e lanuae
no	er ecani
 would re)uire o	 ar	ie
 	o undero
indeenden	 
ycoloical con
ul	a	ion
 or 	e in	ended aren	
,
	i
 el
 	o en
ure 	a	 	e 
urroa	e i
 en	ally eal	y and
era
 le

 likely 	o cane er ind and 
eek aren	al ri	
 oer
	e cild or 	e 
urroa	e o	er, knowin 	a	 	e in	ended
aren	
 are en	ally eal	y rea

ure
 er 	a	 	e cild 
e carrie

will e ade)ua	ely cared for o e 
ure, 	i
 re)uireen	 i	 e
cri	icied a
 di
criina	ory aain
	 indiidual
 wi	 en	al or
eo	ional 
	rule
 oweer, 	e ook ca
e deon
	ra	e
 wa	 can
occur wen 	e condi	ion
 of o	 ar	ie
 are no	 fully di
clo
ed1
en o	 ar	ie
 are knowledeale of and confiden	 in 	e en	al
eal	 of 	e o	er ar	y, di
u	e
 reardin 	e aili	y 	o carry or
care for 	e cild are iniied
1 or eale, alifornia law 
e	
 ou	 re)uireen	
 for an enforceale

urroacy con	rac	, includin a re)uireen	 	a	 	e 
urroa	e and in	ended
aren	
 e -rere
en	ed y 
eara	e indeenden	 licen
ed a		orney
 of 	eir
coo
in3 L M OE * & 16& 2 e
	 201 ! 
1' See Understanding Surrogacy Contracts, URROEOM,
		
""
urroa	eco"in	endedaren	
"
urroacylaw
andleal
infora	ion"under
	andin
urroacycon	rac	
" la
	 i
i	ed May 1, 2018!
1 See generally supra ec	ion IIE6 analyin 	e 
urroacy 
	a	u	e
 in
o	 Loui
iana and U	a and 	eir o

ile di
criina	ory effec	
 concernin

ae 
e coule
!
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or any of 	e 
ae rea
on
 	a	 an indeenden	 
ycoloical
con
ul	a	ion would e a eneficial re)uireen	, re)uirin a oe

	udy of 	e in	ended aren	
 would e an aroria	e ecani

n in	ended o	er, like Meli

a ook, would e le

 likely 	o ae
a cane of ear	 or decide no	 	o en	er 	e areeen	 if 
e wa

aware of 	e in	ended aren	
+ oe 
i	ua	ion rior 	o en	erin 	e
areeen	1 e 
	a	e a
 an in	ere
	 in en
urin 	a	 cildren are
in 
afe, aroria	e enironen	
, and 	i
 ecani
 ro	ec	
 	e
cild+
 in	ere
	 a
 well In addi	ion, 	e UP elici	ly re)uire
 	e
in	ended aren	
 -ee	 	e 
	andard
 of 
ui	aili	y alicale 	o
ado	ie aren	
,3 wic roide
 for a clear, 	e
	ed, workale

	andard for enforcin 	i
 ecani
1&
	a	e
 
ould enforce gestational 
urroacy areeen	
 u	 no	
traditional 
urroacy areeen	
 radi	ional 
urroacy i
 enerally
aoided y curren	 rac	i	ioner
 in faor of e
	a	ional 
urroacy18
e
	a	ional 
urroacy would ean 	a	 	e 
urroa	e would e
irena	ed ia IV wi	 an e 	a	 wa
 no	 er own, and a
 a
re
ul	, 	e 
urroa	e o	er would no	 e ene	ically rela	ed 	o 	e
cild1 e 
urroa	e+
 lack of ene	ic connec	ion 	o 	e cild
could a

i
	 	e in	ended aren	
 in reu		in an a

u	ion 	a	 	e

urroa	e wa
 	e in	ended aren	 and deon
	ra	e 	e oriinal
in	en	ion of 	e ar	ie
200 In addi	ion, a e
	a	ional arraneen	
would -decrea
e 	e o

iili	y 	a	 a ene	ic e
	a	ional o	er
1 ook  ardin, 10  u d 21  al 201 !, affd, 8&0 d
10 	 ir 2018! 
	a	in -ook doe
 no	 eliee 	a	 urroacy In	erna	ional
or 	e y
ician wo erfored 	e eryo 	ran
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